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PART I
ITEM 1. FINANCIAL STATEMENTS (UNAUDITED)

GREENLANE HOLDINGS, INC.
CONDENSED CONSOLIDATED BALANCE SHEETS

(in thousands, except par value per share amounts)
September 30,

2022
December 31,

2021
ASSETS (Unaudited)
Current assets

Cash $ 8,039 $ 12,857 
Restricted cash 2,155 — 
Accounts receivable, net of allowance of $ 4,275 and $1,285 at September 30, 2022 and December 31, 2021, respectively 11,805 14,690 
Inventories, net 47,945 66,982 
Vendor deposits 9,167 18,475 
Other current assets (Note 8) 7,360 11,733 

Total current assets 86,471 124,737 

Property and equipment, net 11,838 20,851 
Intangible assets, net 55,294 84,710 
Goodwill — 41,860 
Operating lease right-of-use assets 5,498 9,128 
Other assets 6,227 4,541 

Total assets $ 165,328 $ 285,827 

LIABILITIES
Current liabilities

Accounts payable $ 16,295 $ 23,041 
Accrued expenses and other current liabilities (Note 8) 20,679 25,297 
Customer deposits 4,523 7,924 
Current portion of notes payable, including $ 0 and $8,000 owed to related party as of September 30, 2022 and December 31, 2021, respectively (Note 6) 3,156 11,615 
Current portion of operating leases 2,462 3,091 

Total current liabilities 47,115 70,968 

Notes payable, less current portion and debt issuance costs, net (Note 6) 13,488 10,607 
Operating leases, less current portion 3,027 6,142 
Other liabilities 154 1,746 

Total long-term liabilities 16,669 18,495 
Total liabilities 63,784 89,463 

Commitments and contingencies (Note 7)

STOCKHOLDERS’ EQUITY*
Preferred stock, $0.0001 par value, 10,000 shares authorized, none issued and outstanding — — 
Class A common stock, $ 0.01 par value per share, 600,000 shares authorized; 7,470 shares issued and outstanding as of September 30, 2022; 4,260 shares issued and outstanding as of December 31, 2021* 68 43 
Class B common stock, $0.0001 par value per share, 30,000 shares authorized; 148 shares issued and outstanding as of September 30, 2022; 1,087 shares issued and outstanding as of December 31, 2021* — — 
Class C Common stock, $ 0.0001 par value per share, no shares authorized, issued and outstanding as of September 30, 2022 and December 31, 2021 — — 
Additional paid-in capital* 259,314 229,705 
Accumulated deficit (158,109) (55,544)
Accumulated other comprehensive income 53 324 

Total stockholders’ equity attributable to Greenlane Holdings, Inc. 101,326 174,528 
Non-controlling interest 218 21,836 
Total stockholders’ equity 101,544 196,364 
Total liabilities and stockholders’ equity $ 165,328 $ 285,827 

*After giving effect to the one-for-20 Reverse Stock Split effective August 9, 2022.

The accompanying notes are an integral part of these unaudited condensed consolidated financial statements.



GREENLANE HOLDINGS, INC.
CONDENSED CONSOLIDATED STATEMENTS OF OPERATIONS AND COMPREHENSIVE LOSS

(Unaudited)
(in thousands, except per share amounts)

Three months ended September 30, Nine months ended September 30,
2022 2021 2022 2021

Net sales $ 28,680 $ 41,314 $ 115,130 $ 110,038 
Cost of sales 23,711 39,827 96,094 90,943 

Gross profit 4,969 1,487 19,036 19,095 

Operating expenses:
Salaries, benefits and payroll taxes 7,000 11,192 25,897 23,158 
General and administrative 8,547 16,795 30,850 34,774 
Goodwill and indefinite-lived intangibles impairment 66,760 — 66,760 — 
Depreciation and amortization 2,124 1,199 6,876 2,385 

Total operating expenses 84,431 29,186 130,383 60,317 
Loss from operations (79,462) (27,699) (111,347) (41,222)

Other income (expense), net:
Interest expense (926) (119) (1,598) (368)
Other income (expense), net 1,173 (894) 562 (690)

Total other income (expense), net 247 (1,013) (1,036) (1,058)
Loss before income taxes (79,215) (28,712) (112,383) (42,280)
Provision for (benefit from) income taxes — 3 62 (11)

Net loss (79,215) (28,715) (112,445) (42,269)
Less: Net loss attributable to non-controlling
interest (4,106) (12,434) (9,880) (18,689)

Net loss attributable to Greenlane Holdings, Inc. $ (75,109) $ (16,281) $ (102,565) $ (23,580)

Net loss attributable to Class A common stock per share - basic and diluted (Note 9)* $ (11.43) $ (8.19) $ (18.01) $ (19.60)
Weighted-average shares of Class A common stock outstanding - basic and diluted (Note 9)* 6,574 1,987 5,694 1,203 

Other comprehensive income (loss):
Foreign currency translation adjustments (238) (147) (212) (59)
Unrealized gain (loss) on derivative instrument — 52 358 256 

Comprehensive loss (79,453) (28,810) (112,299) (42,072)
Less: Comprehensive loss attributable to non-controlling interest (4,106) (12,479) (9,794) (18,556)

Comprehensive loss attributable to Greenlane Holdings, Inc. $ (75,347) $ (16,331) $ (102,505) $ (23,516)

*After giving effect to the one-for-20 Reverse Stock Split effective August 9, 2022.
The accompanying notes are an integral part of these unaudited condensed consolidated financial statements.
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GREENLANE HOLDINGS, INC.
CONDENSED CONSOLIDATED STATEMENTS OF STOCKHOLDERS' EQUITY

(Unaudited)
(in thousands)

Class A
Common Stock

Class B
Common Stock

Class C
Common Stock Additional

Paid-In
Capital*

Accumulated
Deficit

Accumulated
Other

Comprehensive
Income (Loss)

Non-
Controlling

Interest

Total
Stockholders’

EquityShares* Amount* Shares* Amount* Shares Amount

Balance December 31, 2021 4,260 $ 43 1,087 $ — — $ — $ 229,705 $ (55,544) $ 324 $ 21,836 $ 196,364 
Net loss — — — — — — — (15,332) — (3,417) (18,749)
Equity-based compensation 94 1 — — — — 729 — — 172 902 
Issuance of Class A shares, net of costs - ATM Program 557 6 — — — — 6,795 — — — 6,801 
Issuance of Class A shares - contingent consideration 191 2 — — — — 3,484 — — — 3,486 
Exchanges of noncontrolling interest for Class A common stock 28 — (28) — — — 543 — — (543) — 
Other comprehensive income — — — — — — — — 361 85 446 
Balance March 31, 2022 5,130 52 1,059 — — — 241,256 (70,876) 685 18,133 189,250 
Net loss — — — — — — — (12,124) — (2,357) (14,481)
Equity-based compensation (4) — — — — — 371 — — 75 446 
Issuance of Class A shares, net of costs - ATM Program 296 3 — — — — 2,221 — — — 2,224 
Issuance of Class A shares, net of costs - June 2022 Offering 585 6 — — — — 5,034 — — — 5,040 
Issuance of Class A shares - Amended Eyce APA (Note 3) 72 1 — — — — 309 — — — 310 
Reclassification adjustment for gain included in net loss (Note 4) — — — — — — — — (332) — (332)
Other comprehensive income (loss) — — — — — — — — (62) — (62)
Balance June 30, 2022 6,079 62 1,059 — — — 249,191 (83,000) 291 15,851 182,395 
Net loss — — — — — — — (75,109) — (4,106) (79,215)
Equity-based compensation (15) (3) — — — — 178 — — 10 185 
Issuance of Class A shares - Amended Eyce APA (Note 3) — — — — — — 206 — — — 206 
Issuance of Class A shares - Prefunded warrants exercise (Note 9) 495 — — — — — — — — — — 
Exchanges of noncontrolling interest for Class A common stock 911 9 (911) — — — 9,739 — — (9,748) — 
VIBES disposition / deconsolidation (Note 3) — — — — — — — — — (1,789) (1,789)
Other comprehensive income (loss) — — — — — — — — (238) — (238)
Balance September 30, 2022 7,470 $ 68 148 $ — — $ — $ 259,314 $ (158,109) $ 53 $ 218 $ 101,544 

*After giving effect to the one-for-20 Reverse Stock Split effective August 9, 2022.

The accompanying notes are an integral part of these consolidated financial statements.
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Class A
Common Stock

Class B
Common Stock

Class C
Common Stock Additional

Paid-In
Capital*

Accumulated
Deficit

Accumulated
Other

Comprehensive
Income (Loss)

Non-
Controlling

Interest

Total
Stockholders’

EquityShares* Amount* Shares* Amount* Shares Amount
Balance

December 31, 2020 666 $ 7 175 $ — 76,039 $ 8 $ 39,869 $ (24,848) $ 29 $ 54,192 $ 69,257 
Net loss — — — — — — — (4,256) — (3,458) (7,714)
Equity-

based compensation 11 — — — — — 182 — — 324 506 
Other

comprehensive
income — — — — — — — — 18 31 49 

Issuance of
Class A common
stock 21 — — — — — 2,005 — — — 2,005 

Exchanges
of noncontrolling
interest for Class A
common stock 118 1 (52) — (3,975) (1) 5,797 — — (5,797) — 

Cancellation
of Class B common
stock due to
forfeitures — — — — — — 8 — — (8) — 

Balance
March 31, 2021 816 8 123 — 72,064 7 47,861 (29,104) 47 45,284 64,103 

Net loss — — — — — — — (3,043) — (2,797) (5,840)
Equity-

based compensation (1) — — — — — 161 — — 246 407 
Exchanges

of noncontrolling
interest for Class A
common stock 30 — — — (1,763) — 983 — — (983) — 

Exercise of
Class A common
stock options 2 — 112 — — — 112 

Member
distributions — — — — — — — (200) — — (200)

Other
comprehensive
income — — — — — — — — 96 147 243 

Balance
June 30, 2021 847 $ 8 123 $ — 70,301 $ 7 $ 49,117 $ (32,347) $ 143 $ 41,897 $ 58,825 

Net loss — — — — — — — (16,281) — (12,434) (28,715)
Equity-

based compensation — — — — — — 2,036 — — 1,772 3,808 
Exchanges

of noncontrolling
interest for Class A
common stock 201 2 (201) — — — 5,368 — — (5,370) — 

Exercise of
Class A common
stock options and
warrants 299 3 — — — — 153 — — — 156 

Conversion
of Class C common
stock — — 1,172 — (70,301) (7) 7 — — — — 

Issuance of
Class A common
stock, net of costs 2,644 26 — — — — 166,187 — — — 166,213 

Other
comprehensive loss — — — — — — — — (51) (44) (95)

Balance
September 30, 2021 3,991 $ 39 1,094 $ — — $ — $ 222,868 $ (48,628) $ 92 $ 25,821 $ 200,192 

*After giving effect to the one-for-20 Reverse Stock Split effective August 9, 2022.

The accompanying notes are an integral part of these unaudited condensed consolidated financial statements.
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GREENLANE HOLDINGS, INC.
CONDENSED CONSOLIDATED STATEMENTS OF CASH FLOWS

(Unaudited)
(in thousands)

Nine months ended September 30,
2022 2021

Cash flows from operating activities:
Net loss (including amounts attributable to non-controlling interest) $ (112,445) $ (42,269)
Adjustments to reconcile net loss to net cash used in operating activities:

Depreciation and amortization 6,876 2,385 
Equity-based compensation expense 2,020 4,762 
Goodwill and indefinite-lived intangibles impairment charge 66,760 — 
Change in fair value of contingent consideration (1,197) 755 
Change in provision for doubtful accounts 2,637 318 
Gain related to indemnification asset (2,018) (1,692)
(Gain) loss on disposal of fixed assets 820 109 
(Gain) loss on disposal of held-for-sale assets (780) 97 
Gain related to VIBES disposition / deconsolidation (Note 3) (2,062) — 
Unrealized loss on equity investments 1,214 305 
Realized (gain) loss on interest rate swap contract (408) — 
Amortization of deferred financing costs and debt discount 446 15 
Other (17) 7 

Changes in operating assets and liabilities, net of the effects of acquisitions:
Decrease (increase) in accounts receivable 247 (2,092)
Decrease (increase) in inventories 19,044 9,723 
Decrease (increase) in vendor deposits 5,027 (661)
Decrease (increase) in other current assets 1,257 9,985 
(Decrease) increase in accounts payable (5,384) (7,673)
(Decrease) Increase in accrued expenses and other liabilities (1,124) (5,957)
(Decrease) increase in customer deposits (3,401) (145)

Net cash used in operating activities (22,488) (32,028)
Cash flows from investing activities:

Purchase consideration paid for acquisitions, net of cash acquired — (12,284)
Proceeds from VIBES disposition (Note 3) 4,567 — 
Purchases of property and equipment, net (1,660) (2,327)
Proceeds from sale of assets held for sale 9,593 675 
Purchase of intangible assets, net — (320)

Net cash provided by (used in) investing activities 12,500 (14,256)
Cash flows from financing activities:

Proceeds from issuance of Class A common stock, net of costs 14,064 29,539 
Proceeds from exercise of stock options and warrants — 268 
Proceeds from Asset-Based Loan 14,550 — 
Debt issuance costs (1,472) (100)
Payments on Eyce and DaVinci promissory notes (2,791) (294)
Payments on Real Estate Note (7,958) (120)
Repayment of Bridge Loan (8,000) — 
Proceeds from termination of interest rate swap 145 — 
Purchase consideration paid for Eyce LLC acquisition (875) — 
Member distributions — (200)
Other (128) (222)

Net cash provided by financing activities 7,535 28,871 
Effects of exchange rate changes on cash and restricted cash (210) 193 
Net (decrease) in cash and restricted cash (2,663) (17,220)
Cash and restricted cash, as of beginning of the period 12,857 30,435 
Cash and restricted cash, as of end of the period $ 10,194 $ 13,215 

The accompanying notes are an integral part of these unaudited condensed consolidated financial statements.
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GREENLANE HOLDINGS, INC.
CONDENSED CONSOLIDATED STATEMENTS OF CASH FLOWS (CONTINUED)

(Unaudited)
(in thousands)

Reconciliation of cash and restricted cash to condensed consolidated balance sheets
Nine months ended September 30,

2022 2021
Beginning of the period

Cash $ 12,857 $ 30,435 
Restricted cash — — 

Total cash and restricted cash, beginning of period $ 12,857 $ 30,435 

End of the period
Cash $ 8,039 $ 13,215 
Restricted cash 2,155 — 

Total cash and restricted cash, end of period $ 10,194 $ 13,215 

Supplemental disclosures of cash flow information
Cash paid for amounts included in the measurement of lease liabilities $ 2,120 $ 1,093 
Lease liabilities arising from obtaining finance lease assets $ — $ 119 

Non-cash investing and financing activities:
Non-cash purchases of property and equipment $ 1,617 $ 381 
Issuance of Class A common stock for business acquisitions $ 3,486 $ 125,496 
Issuance of warrants and stock options for acquisition $ — $ 13,182 
Issuance of promissory note for business acquisition $ — $ 2,503 
Issuance of contingent consideration for acquisition $ — $ 1,828 
Decrease in non-controlling interest as a result of exchanges for Class A common stock $ (10,291) $ (12,150)
Decrease in non-controlling interest as a result of VIBES disposition $ (1,789) $ — 

The accompanying notes are an integral part of these unaudited condensed consolidated financial statements.
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GREENLANE HOLDINGS, INC.
NOTES TO CONDENSED CONSOLIDATED FINANCIAL STATEMENTS

(Unaudited)

NOTE 1. BUSINESS OPERATIONS AND ORGANIZATION

Organization

Greenlane Holdings, Inc. (“Greenlane” and, collectively with the Operating Company (as defined below) and its consolidated subsidiaries, the “Company”, "we", "us", and "our") was formed as a Delaware corporation on May 2, 2018. We are a holding company that was formed for
the purpose of completing an underwritten initial public offering (“IPO”) of shares of our Class A common stock, $0.01 par value per share (“Class A common stock”), in order to carry on the business of Greenlane Holdings, LLC (the “Operating Company”). The Operating Company
was organized under the laws of the state of Delaware on September 1, 2015, and is based in Boca Raton, Florida. Unless the context otherwise requires, references to the “Company” refer to us, and our consolidated subsidiaries, including the Operating Company.

We are the sole manager of the Operating Company and our principal asset is Common Units of the Operating Company (“Common Units”). As the sole manager of the Operating Company, we operate and control all of the business and affairs of the Operating Company, and we
conduct our business through the Operating Company and its subsidiaries. We have a board of directors and executive officers, but no employees. All of our assets are held and all of the employees are employed by the Operating Company and its subsidiaries.

We have the sole voting interest in, and control the management of, the Operating Company, and we have the obligation to absorb losses of, and receive benefits from, the Operating Company, that could be significant. We determined that the Operating Company is a variable interest
entity (“VIE”) and that we are the primary beneficiary of the Operating Company. Accordingly, pursuant to the VIE accounting model, beginning in the fiscal quarter ended June 30, 2019, we consolidated the Operating Company in our consolidated financial statements and reported a
non-controlling interest related to the Common Units held by the members of the Operating Company (other than the Common Units held by us) on our consolidated financial statements.

On August 31, 2021, we completed our previously announced merger with KushCo Holdings, Inc. ("KushCo") and have included the results of operations of KushCo in our consolidated statements of operations and comprehensive loss from that date forward. As such, the KushCo
financial information included in our condensed consolidated financial statements for the three and nine months ended September 30, 2021 is for the period commencing on August 31, 2021 (the date of the closing of the merger) through September 30, 2021. Also, KushCo financial
information is included in our condensed consolidated financial statements for the three and nine months ended September 30, 2022. Immediately following the merger with KushCo, stockholders that held Class A common stock prior to the completion of the merger owned 51.9%
and former KushCo stockholders owned 48.1% of the equity of the combined company on a fully diluted basis. In connection with the merger with KushCo, the Greenlane Certificate of Incorporation was amended and restated (the “A&R Charter”) in order to (i) increase the number
of authorized shares of Greenlane Class B common stock, $0.0001 par value per share (the “Class B Common stock”), from 10 million shares to 30 million shares in order to effect the conversion of each outstanding share of Class C common stock, $0.0001 par value per share (the
“Class C common stock”), into one-third of one share of Class B common stock, (ii) increase the number of authorized shares of Class A common stock from 125 million shares to 600 million shares, and (iii) eliminate references to the Class C common stock. Pursuant to the terms of
an Agreement and Plan of Merger, dated as of March 31, 2021 (the "Merger Agreement") with KushCo, immediately prior to the consummation of the business combination, holders of Class C common stock  received one-third of one share of Class B common stock for each share of
Class C common stock held immediately prior to the closing of the merger.

We merchandise premium cannabis accessories, child-resistant packaging, specialty vaporization solutions and lifestyle products in the United States, Canada and Europe, serving a diverse and expansive customer base with more than 8,500 retail locations, including licensed cannabis
dispensaries, smoke shops, and specialty retailers. We distribute to multi-state operators ("MSOs"), licensed producers ("LPs"), other retailers and brands through wholesale operations under our Industrial Goods business segment, and to consumers through both wholesale operations
as well as e-commerce activities and our retail stores under our Consumer Goods business segment.

Our corporate structure is commonly referred to as an “Up-C” structure. The Up-C structure allows the members of the Operating Company to continue to realize tax benefits associated with owning interests in an entity that is treated as a partnership, or “pass-through” entity. One of
these benefits is that future taxable income of the Operating Company that is allocated to its members will be taxed on a flow-through basis and therefore will not be subject to corporate taxes at the Operating Company entity level. Additionally, because the members may redeem their
Common Units for shares of Class A common stock on a one-for-one basis or, at our option, for cash, the Up-C structure also provides the members with potential liquidity that holders of non-publicly traded limited liability companies are not typically afforded.

In connection with our initial public offering, we entered into a Tax Receivable Agreement (the “TRA”) with the Operating Company and the Operating Company’s members (other than Greenlane Holdings, Inc.) and a Registration Rights (the
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“Registration Rights Agreement”) with the Operating Company’s members. The TRA provides for the payment by us to the Operating Company’s members of 85.0% of the amount of tax benefits, if any, that we may actually realize (or in some cases, are deemed to realize) as a result
of (i) the step-up in tax basis in our share of the Operating Company's assets resulting from the redemption of Common Units under the mechanism described above and (ii) certain other tax benefits attributable to payments made under the TRA. Pursuant to the Registration Rights
Agreement, we have agreed to register the resale of shares of Class A common stock that are issuable to the Operating Company’s members upon redemption or exchange of their Common Units.

The A&R Charter and the Fourth Amended and Restated Operating Agreement of the Operating Company (the “Operating Agreement”) require that (a) we at all times maintain a ratio of one Common Unit owned by us for each share of our Class A common stock issued by us
(subject to certain exceptions), and (b) the Operating Company at all times maintains (i) a one-to-one ratio between the number of shares of our Class A common stock issued by us and the number of Common Units owned by us, and (ii) a one-to-one ratio between the number of
shares of our Class B common stock owned by the non-founder members of the Operating Company and the number of Common Units owned by the non-founder members of the Operating Company.

The following table sets forth the economic and voting interests of our common stock holders as of September 30, 2022:

Class of Common Stock (ownership) Total Shares Class A Shares (as converted) 
Economic Ownership in the Operating

Company Voting Interest in Greenlane Economic Interest in Greenlane 
Class A 7,470,005 7,470,005 98.1 % 98.1 % 100.0 %
Class B 148,161 148,161 1.9 % 1.9 % — %
Total 7,618,166 7,618,166 100.0 % 100.0 % 100.0 %

*After giving effect to the one-for-20 Reverse Stock Split effective August 9, 2022.
(1) Represents the total number of outstanding shares for each class of common stock as of September 30, 2022.
(2) Represents the number of shares of Class A common stock that would be outstanding assuming the exchange of all outstanding shares of Class B common stock upon redemption of all related Common Units. Shares of Class B common stock would be canceled, without
consideration, on a one-to-one basis pursuant to the terms and subject to the conditions of the Operating Agreement.
(3) Represents the indirect economic interest in the Operating Company through the holders' ownership of common stock.
(4) Represents the aggregate voting interest in us through the holders' ownership of Common Stock. Each share of Class A common stock and Class B common stock entitles its holder to one vote per share on all matters submitted to a vote of our stockholders.
(5) Represents the aggregate economic interest in us through the holders' ownership of Class A common stock.

NOTE 2. SUMMARY OF SIGNIFICANT ACCOUNTING POLICIES

Basis of Presentation

Our unaudited condensed consolidated financial statements have been prepared in accordance with accounting principles generally accepted in the United States of America (“U.S. GAAP”) and applicable rules and regulations of the Securities and Exchange Commission ("SEC")
regarding interim financial reporting. Certain information and note disclosures normally included in the financial statements prepared in accordance with U.S. GAAP have been condensed or omitted pursuant to such rules and regulations. As such, the information included in this Form
10-Q should be read in conjunction with the consolidated financial statements and accompanying notes included in our Annual Report on Form 10-K for the year ended December 31, 2021. The condensed consolidated results of operations for the three and nine months ended
September 30, 2022 are not necessarily indicative of the results that may be expected for the year ending December 31, 2022, or any other future annual or interim period. Certain reclassifications have been made to prior year amounts or balances to conform to the presentation
adopted in the current year.

Principles of Consolidation

Our condensed consolidated financial statements include our accounts, the accounts of the Operating Company, and the accounts of the Operating Company's consolidated subsidiaries. All significant intercompany balances and transactions have been eliminated in consolidation.

Restricted Cash

Restricted cash represents principally cash reserves that are maintained pursuant to the governing agreement of the Asset-Based Loan discussed in "Note 6 - Debt."

Reverse Stock Split

(1)* (2)* (3) (4) (5)
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On August 4, 2022, we filed a Certificate of Amendment (the "Certificate of Amendment") to the A&R Charter with the Secretary of State of the State of Delaware, which effected a one-for-20 reverse stock split (the “Reverse Stock Split”) of our issued and outstanding shares of Class
A common stock and Class B common stock (collectively, the "Common Stock") at 5:01 PM Eastern Time on August 9, 2022. As a result of the Reverse Stock Split, every 20 shares of Common Stock issued and outstanding were converted into one share of Common Stock. We paid
cash in lieu of fractional shares, and accordingly, no fractional shares were issued in connection with the Reverse Stock Split.

The Reverse Stock Split did not change the par value of the Common Stock or the authorized number of shares of Common Stock. All outstanding options, restricted stock awards, warrants and other securities entitling their holders to purchase or otherwise receive shares of our
Common Stock have been adjusted as a result of the Reverse Stock Split, as required by the terms of each security. The number of shares available to be awarded under our Amended and Restated 2019 Equity Incentive Plan have also been appropriately adjusted. See "Note 10 —
Compensation Plans" for more information.

All share and per share amounts in these unaudited condensed consolidated financial statements and notes thereto have been retroactively adjusted for all periods presented to give effect to the Reverse Stock Split, including reclassifying an amount equal to the reduction in par value of
Common Stock to additional paid-in capital.

Liquidity

Our principal sources of liquidity at September 30, 2022 consisted of cash on hand, future cash anticipated to be generated from operations, the June 2022 Offering described in Note 9, the October 2022 Offering described in Note 13, and our ATM Program, each as described below.

We have an effective shelf registration statement on Form S-3 (the "Shelf Registration Statement") and may opportunistically conduct securities offerings from time to time in order to meet our liquidity needs. However, we may be unable to access the capital markets, including
because of current market volatility and the performance of our stock price.

As described in further detail in "Note 9 - Stockholders' Equity," in August 2021, we established an "at-the-market" equity offering program (the "ATM Program") that provides for the sale of shares of our Class A common stock having an aggregate offering price of up to $50 million,
from time to time. Net proceeds from sales of our shares of Class A common stock under the ATM Program are expected to be used for working capital and general corporate purposes. Since the launch of the ATM program in August 2021 and through September 30, 2022, we sold
972,624 shares of our Class A common stock under the ATM Program, which generated gross proceeds of approximately $12.7 million and paid fees to the sales agent of approximately $0.4 million. In connection with the filing of our Annual Report on Form 10-K for the fiscal year
ended December 31, 2021 (the “2021 Annual Report”) with the SEC on March 31, 2022, the ATM Program became subject to the offering limits set forth in General Instruction I.B.6 of Form S-3 ("Instruction I.B.6") because our public float was less than $75 million. For so long as
our public float is less than $75 million, the aggregate market value of the shares of Class A common stock sold by us pursuant to Instruction I.B.6 during any twelve consecutive months may not exceed one-third of our public float.

Also as described in further detail in "Note 9 - Stockholders' Equity," on June 27, 2022, we entered into a securities purchase agreement with an accredited investor, pursuant to which we agreed to issue and sell an aggregate of 585,000 shares of our Class A common stock, pre-funded
warrants to purchase up to 495,000 shares of our Class A common stock (the “June 2022 Pre-Funded Warrants”) and warrants to purchase up to 1,080,000 shares of our Class A common stock (the “June 2022 Standard Warrants” and, together with the June 2022 Pre-Funded Warrants,
the “June 2022 Warrants”), in a registered direct offering (the “June 2022 Offering”). The June 2022 Offering generated gross proceeds of approximately $5.4 million and net proceeds to the Company of approximately $5.0 million.

Following the completion of the June 2022 Offering, we are unable to issue additional shares of Class A common stock pursuant to the ATM Program or otherwise use the Shelf Registration Statement for a period of time due to the restrictions under Instruction I.B.6 to Form S-3,
which will limit our liquidity options in the capital markets.

As described in "Note 6 - Debt," in December 2021, we entered into a Secured Promissory Note (the "December 2021 Note") which was subsequently amended on June 30, 2022 (the “First Amendment”) and on July 14, 2022 (the "Second Amendment" and together with the December
2021 Note and the First Amendment, the "Bridge Loan"), with Aaron LoCascio, the Company’s former President and co-founder and a member of the Board, which provided for a loan of $ 8.0 million originally maturing on June 30, 2022. On July 14, 2022, we repaid $4.0 million of
the aggregate principal amount due under the Bridge Loan, and on July 19, 2022, we repaid the remaining balance on the Bridge Loan in full. As a result, all obligations under the Bridge Loan have been satisfied.

On July 19, 2022, Warehouse Goods LLC ("Warehouse Goods"), a wholly owned subsidiary of the Company, entered into a Membership Interest Purchase Agreement and supporting documents (collectively, the “Sale Agreement”), to sell the Company’s 50% stake in VIBES
Holdings LLC for total consideration of $4.6 million in cash and on August 9, 2022, we entered into an asset-based loan agreement dated as of August 8, 2022 (the “Loan Agreement”), which makes available to the Company a term loan of up to $15.0 million.
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On September 22, 2022 (the “Closing Date”), 1095 Broken Sound Pwky LLC (“1095 Broken Sound”), our wholly owned subsidiary, consummated the previously disclosed transactions contemplated by that certain Purchase and Sale Agreement, dated as of August 16, 2022, by and
between 1095 Broken Sound and ASC Capital LLC (the “HQ Purchaser”) whereby 1095 Broken Sound agreed to sell a certain parcel of real estate including the our headquarters building to the HQ Purchaser for total consideration of $9.6 million in cash (collectively, the “HQ
Transaction”). On the Closing Date, the Company used the proceeds from the HQ Transaction to repay the remainder of the mortgage on the headquarters building in full. The remaining proceeds will be used for general corporate purposes. For more information on the HQ
Transaction, see "Note 6 - Debt."

On October 13, 2022, we entered into a Settlement Agreement (the “Settlement Agreement”) with a third-party vendor (the “Vendor”) for the repayment of approximately $1.8 million in liabilities (collectively, the “Remaining Liabilities”) due to the Vendor relating to previously
purchased inventory. As previously disclosed and in connection with the our ongoing discussions with the Vendor, on July 18, 2022, we paid $1.0 million of the approximately $6.0 million balance due to the Vendor in cash and during the period of July 26, 2022 through July 31, 2022,
returned approximately $1.1 million in inventory to the Vendor, which was accepted by the Vendor and was credited against the remaining outstanding balance owed by us to the Vendor. The Settlement Agreement provides for a payment plan pursuant to which the we have agreed to
repay the Remaining Liabilities in weekly installments commencing on October 14, 2022. Pursuant to the terms of the Settlement Agreement, the Remaining Liabilities will be repaid in full on December 9, 2022.

On October 24, 2022, Warehouse Goods sold 38,839 shares of common stock of High Tide Inc. ("High Tide") (Nasdaq: HITI) for total consideration of approximately $0.05 million.

On October 27, 2022, we entered into securities purchase agreements with certain investors, pursuant to which we agreed to issue and sell an aggregate of 6,955,555 shares of our Class A common stock, pre-funded warrants to purchase up to 1,377,780 shares of our Class A common
stock (the “October 2022 Pre-Funded Warrants”) and warrants to purchase up to 16,666,670 shares of our Class A common stock (the “October 2022 Standard Warrants” and, together with the October 2022 Pre-Funded Warrants, the “October 2022 Warrants”), in a public offering (the
“October 2022 Offering”). The shares of Class A common stock and October 2022 Warrants were sold in Units (the “October 2022 Units”), with each unit consisting of one share of Class A common stock or a October 2022 Pre-Funded Warrant and two October 2022 Standard
Warrants to purchase one share of our Class A common stock. The October 2022 Units were offered pursuant to our registration statement on Form S-1, which was declared effective by the Securities and Exchange Commission on October 27, 2022 (the "S-1 Registration Statement").
The October 2022 Standard Warrants are exercisable immediately at an exercise price equal to $0.90 per share of Class A common stock for a period of seven years. Each October 2022 Pre-Funded Warrant is exercisable immediately with no expiration date for one share of Class A
common stock at an exercise price of $0.0001. The October 2022 Offering generated gross proceeds of approximately $7.5 million and net proceeds to the Company of approximately $6.8 million. For more information regarding the October 2022 Offering, please see "Note 13 -
Subsequent Events."

On November 3, 2022, Merger Sub Gotham 2, LLC ("Merger Sub Gotham"), our wholly owned subsidiary, sold its interest in XS Financial Inc. ("XS Financial") to certain purchasers for total consideration of approximately $0.65 million, minus certain fees. On the same day, we also
entered into that certain Lease Termination Agreement, dated as of October 31, 2022 solely for reference purposes (the "Lease Termination Agreement"), by and between us and Warland Investments Company (the "Landlord"), which provided for the termination of our lease at 6261
Katella Avenue in Cypress, California (collectively, the "Lease Termination"). Pursuant to the terms of the Lease Termination Agreement, we agreed to pay a fee of approximately $ 0.46 million as an early termination fee in consideration for the Landlord agreeing to terminate all of
our remaining obligations under the Cypress lease. We expect the Lease Termination to result in approximately $1.7 million in savings, although we can provide no assurances as to the total amount of savings ultimately realized from the Lease Termination.

We believe that our cash on hand will be sufficient to fund our working capital and capital expenditure requirements, as well as our debt repayments and other liquidity requirements associated with our existing operations, for at least the next 12 months.

Use of Estimates

Conformity with U.S. GAAP requires the use of estimates and judgments that affect the reported amounts in our condensed consolidated financial statements and accompanying notes. These estimates form the basis for judgments we make about the carrying values of our assets and
liabilities, which are not readily apparent from other sources. We base our estimates and judgments on historical information and on various other assumptions that we believe are reasonable under the circumstances. U.S. GAAP requires us to make estimates and judgments in several
areas. Such areas include, but are not limited to: the collectability of accounts receivable; the allowance for slow-moving or obsolete inventory; the realizability of deferred tax assets; the fair value of goodwill; the fair value of contingent consideration arrangements; the useful lives of
intangible assets and property and equipment; the calculation of our VAT taxes receivable and VAT taxes, fines, and penalties payable; our loss contingencies, including our TRA liability; and the valuation and assumptions underlying equity-based compensation. These estimates are
based on management's knowledge about current events and expectations about actions we may undertake in the future. Actual results could differ materially from those estimates.

In March 2020, the World Health Organization declared the novel coronavirus ("COVID-19") a global pandemic. We expect uncertainties around our key accounting estimates to continue to evolve depending on the duration and degree of impact associated with the COVID-19
pandemic, including the possible resurgence of new strains. Our estimates may change as new

13



events occur and additional information emerges, and such changes are recognized or disclosed in our condensed consolidated financial statements.

Valuation of Goodwill and Indefinite-Lived Intangible Assets

We allocate the fair value of purchase consideration to the tangible assets acquired, liabilities assumed, and intangible assets acquired based on their estimated fair values. The excess of the fair value of purchase consideration over the fair values of these identifiable assets and liabilities
is recorded as goodwill to reporting units based on the expected benefit from the business combination. Such valuations require management to make significant estimates and assumptions. During the measurement period, which is not to exceed one year from the acquisition date, we
may record adjustments to the assets acquired and liabilities assumed, with the corresponding offset to goodwill. Upon the conclusion of the measurement period, any subsequent adjustments are recorded to earnings.

We evaluate goodwill and indefinite-lived intangible assets for impairment annually during the fourth quarter of each year and at interim dates if indicators of impairment exist. Goodwill is assessed for impairment at the reporting unit level.

Due to declines in the Company's stock price as well as changes to our estimates and assumptions of the expected future cash flows of our Consumer Goods and Industrial Goods reporting units, management concluded that a triggering event occurred in the third quarter of 2022,
requiring a quantitative impairment test of our goodwill for both of our reporting units. Based on this assessment, we concluded that the fair value of each of our two reporting units was below their respective carrying value. Furthermore, we recorded an impairment charge related to
our indefinite-lived intangible assets. The following table presents impairment charges to goodwill and indefinite lived intangibles recognized during the three months ended September 30, 2022 based on the analysis described:

(in thousands) Industrial Goods Consumer Goods
Goodwill Indefinite-Lived Intangibles Goodwill Indefinite-Lived Intangibles

At December 31, 2021 $ 24,332 $ 29,500 $ 17,528 $ — 
Impairment charge $ (24,332) $ (24,900) $ (17,528) $ — 

As of September 30, 2022 $ — $ 4,600 $ — $ — 

Voluntary Change in Accounting Principle

During the first quarter of 2022, we made a voluntary change in accounting principle to classify outbound shipping and handling costs associated with the distribution of products to our customers as a component of "general and administrative" costs within our condensed consolidated
statements of operations and comprehensive loss. These costs were previously recorded as a component of "cost of sales" within our condensed consolidated statements of operations and comprehensive loss. We made the voluntary change in accounting principle because we believe
the classification of outbound shipping and handling costs within "general and administrative" costs better reflects the selling effort and enhances the comparability of our financial statements with many of our industry peers. In accordance with U.S. GAAP, the change has been
reflected in the condensed consolidated statements of operations and comprehensive loss through retrospective application as follows:

For the three months ended September 30, 2021 For the nine months ended September 30, 2021
(in thousands) Prior to Change Effect of Change As Adjusted Prior to Change Effect of Change As Adjusted
Cost of sales $ 41,192 $ (1,365) $ 39,827 $ 94,832 $ (3,889) $ 90,943 
Gross profit $ 122 $ 1,365 $ 1,487 $ 15,206 $ 3,889 $ 19,095 
General and administrative $ 15,430 $ 1,365 $ 16,795 $ 30,885 $ 3,889 $ 34,774 
Total operating expenses $ 27,821 $ 1,365 $ 29,186 $ 56,428 $ 3,889 $ 60,317 

Segment Reporting

We manage our global business operations through our operating and reportable business segments. Due to our recent merger with KushCo, we reassessed and updated our operating segments. Therefore, beginning with the fourth quarter of 2021, we determined we had following two
reportable operating business segments: (1) Industrial Goods, which largely comprises KushCo's legacy operations across the United States and Canada, and (2) Consumer Goods, which largely comprises Greenlane's legacy operations across the United States, Canada, and Europe. Our
reportable segments have been identified based on how our chief operating decision maker ("CODM"), manages our business, makes resource allocation and operating
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decisions, and evaluates operating performance. Our CODM is our Chief Executive Officer ("CEO"). These changes in operating segments align with how we manage our business beginning with the fourth quarter of 2021. Segment disclosures within this Form 10-Q have been
retrospectively restated to reflect the change in segments. See “Note 12—Segment Reporting.”

Revenue Recognition

Revenue under bill-and-hold arrangements was $0 for the three and nine months ended September 30, 2022, respectively, and $0.2 million and $0.5 million for the three and nine months ended September 30, 2021, respectively. Storage fees charged to customers for bill-and-hold
arrangements are recognized as invoiced. Such fees were not significant for the three and nine months ended September 30, 2022 and 2021.

Our liability for returns, which is included within "Accrued expenses and other current liabilities" in our condensed consolidated balance sheets, was approximately $0.6 million and $1.0 million as of September 30, 2022 and December 31, 2021, respectively. The recoverable cost of
merchandise estimated to be returned by customers, which is included within "Other current assets" in our condensed consolidated balance sheets, was approximately $0.2 million as of September 30, 2022 and December 31, 2021, respectively.

For the three and nine months ended September 30, 2022, one customer represented approximately 24% and 20% of our net sales. No single customer represented more than 6% of our net sales for the three and nine months ended September 30, 2021. As of September 30, 2022,
two customers represented approximately 21%, and 10% of accounts receivable, respectively. As of December 31, 2021, two customers represented approximately 13% and 11% of accounts receivable, respectively.

Value Added Taxes

During the third quarter of 2020, as part of a global tax strategy review, we determined that our European subsidiaries based in the Netherlands, which we acquired on September 30, 2019, had historically collected and remitted value added tax ("VAT") payments, which related to
direct-to-consumer sales to other European Union ("EU") member states, directly to the Dutch tax authorities. In connection with our subsidiaries' payment of VAT to Dutch tax authorities rather than other EU member states, we may become subject to civil or criminal enforcement
actions in certain EU jurisdictions, which could result in penalties.

We performed an analysis of the VAT overpayments to the Dutch tax authorities, which we expected to be refunded to us, and VAT payable to other EU member states, including potential fines and penalties. Based on this analysis, we recorded VAT payable of approximately $0.4
million and $2.5 million relating to this matter within "Accrued expenses and other current liabilities" in our condensed consolidated balance sheet as of September 30, 2022 and December 31, 2021, respectively.

Pursuant to the purchase and sale agreement by which we acquired our European subsidiaries, the sellers are required to indemnify us against certain specified matters and losses, including any and all liabilities, claims, penalties and costs incurred or sustained by us in connection with
non-compliance with tax laws in relation to activities of the sellers. The indemnity (or indemnification receivable) is limited to an amount equal to the purchase price under the purchase and sale agreement. During the three and nine months ended September 30, 2022, we recognized a
gain of approximately $0.2 million and $2.0 million, respectively, within "general and administrative expenses" in our condensed consolidated statements of operations and comprehensive loss, which represented the partial reversal of a charge previously recognized based on the
difference between the VAT payable and the VAT receivable and indemnification asset, as the indemnification asset became probable of recovery based on the reduction in our previously estimated VAT liability for penalties and interest based on our voluntary disclosure to, and
ongoing settlement with, the relevant tax authorities in the EU member states.

Management intends to pursue recovery of all additional losses from the sellers to the full extent of the indemnification provisions of the purchase and sale agreement, however, the collectability of such additional indemnification amounts may be subject to litigation and may be
affected by the credit risk of indemnifying parties, and are therefore subject to significant uncertainties as to the amount and timing of recovery.

As noted above, we have voluntarily disclosed VAT owed to several relevant tax authorities in the EU member states, and believe in doing so we will reduce our liability for penalties and interest. Nonetheless, we may incur expenses in future periods related to such matters, including
litigation costs and other expenses to defend our position. The outcome of such matters is inherently unpredictable and subject to significant uncertainties. Refer to "Note 7—Commitments and Contingencies" for additional discussion regarding our contingencies.

Recently Issued Accounting Guidance Not Yet Adopted

In June 2016, the FASB issued ASU No. 2016-13, Financial Instruments - Credit Losses. The standard requires the use of an “expected loss” model on certain types of financial instruments. The standard also amends the impairment model for available-for-sale securities and requires
estimated credit losses to be recorded as allowances rather than as reductions to the amortized cost of the securities. This standard is effective for fiscal years, and interim periods within those years, beginning after
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December 15, 2022 for filers that are eligible to be smaller reporting companies under the SEC's definition. Early adoption is permitted. We do not believe the adoption of this new guidance will have a material impact on our consolidated financial statements and disclosures.

In October 2021, the FASB issued ASU 2021-08, Business Combinations (Topic 805): Accounting for Contract Assets and Contract Liabilities from Contracts with Customers, which requires that an acquirer recognize and measure contract assets and contract liabilities acquired in a
business combination in accordance with Topic 606, as if it had originated the contracts. Prior to this ASU, an acquirer generally recognizes contract assets acquired and contract liabilities assumed that arose from contracts with customers at fair value on the acquisition date. The ASU
is effective for fiscal years beginning after December 15, 2022, with early adoption permitted. The ASU is to be applied prospectively to business combinations occurring on or after the effective date of the amendment (or if adopted early as of an interim period, as of the beginning of
the fiscal year that includes the interim period of early application). We are still assessing this standard’s impact on our consolidated financial statements.

NOTE 3. BUSINESS ACQUISITIONS AND DISPOSITIONS

Supplemental Unaudited Pro Forma Financial Information

On March 2, 2021, we acquired substantially all the assets of Eyce LLC ("Eyce"), a designer and manufacturer of silicon pipes, bubblers, rigs, and other smoking and vaporization-related accessories and merchandise.

On August 31, 2021, we completed our previously announced merger with KushCo pursuant to the terms of the Merger Agreement dated as of March, 31, 2021.

On November 29, 2021, we acquired substantially all the assets of Organicix, LLC (d/b/a and hereinafter referred to as “DaVinci”), a leading developer and manufacturer of premium portable vaporizers.

The following table presents pro forma results for the three and nine months ended September 30, 2022 and 2021 as if our acquisition of Eyce and DaVinci, along with the closing of the merger with KushCo, had occurred on January 1, 2021, and Eyce, DaVinci, and KushCo's results
had been included in our consolidated results beginning on that date (in thousands):

For the three months ended September 30, For the nine months ended September 30,
2022 2021 2022 2021

(unaudited) (unaudited)
Net sales $ 28,680 $ 61,431 $ 115,130 $ 191,516 
Cost of sales 23,711 71,286 96,094 171,809 
Gross profit 4,969 (9,855) 19,036 19,707 
Net loss $ (79,215) $ (60,251) $ (112,445) $ (90,256)

The pro forma amounts have been calculated after applying our accounting policies to the financial statements of Eyce and KushCo and adjusting the combined results of Greenlane, Eyce, DaVinci and KushCo (a) to remove Eyce and DaVinci product sales to us and to remove the cost
incurred by us related to products purchased from Eyce and DaVinci prior to the acquisition, and (b) to reflect the increased amortization expense that would have been charged assuming intangible assets identified in the acquisitions of Eyce, DaVinci, and KushCo had been recorded
on January 1, 2021.

The impact of the Eyce and DaVinci acquisition and the KushCo merger on the actual results reported by us in subsequent periods may differ significantly from that reflected in this pro forma information for a number of reasons, including but not limited to, non-achievement of the
expected synergies from these combinations and changes in the regulatory environment. As a result, the pro forma information is not necessarily indicative of what our financial condition or results of operations would have been had the acquisitions been completed on the applicable
date of this pro forma financial information. In addition, the pro forma financial information does not purport to project our future financial condition and results of operations.

Amended Eyce APA

On April 7, 2022, we entered into an amendment to that certain Asset Purchase Agreement, dated March 2, 2021 (the “Amended Eyce APA”), by and between Eyce and Warehouse Goods to accelerate the issuance of shares of Class A common stock issuable to Eyce under the
agreement upon the attainment of certain EBITDA and revenue benchmarks (the “Amended 2022 Contingent Payment”), in an amount equal to $0.9 million. We issued 71,721 shares of Class A common stock to Eyce under the Amended 2022 Contingent Payment, which vest ratably
in seven quarterly tranches starting on July 1, 2022, such that on January 1, 2024 (the “Vesting Date”), all shares issued to Eyce under the Amended 2022 Contingent Payment will have vested. The shares of Class A common stock issued under the Amended 2022 Contingent Payment
are subject to certain forfeiture restrictions tied to the continued employment of certain Eyce personnel with the Company through the Vesting Date.
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The Amended Eyce APA also provided for the payment of $ 0.9 million in cash in four equal installments on April 1, 2023, July 1, 2023, October 1, 2023 and January 1, 2024, contingent on the achievement of certain deliverables outlined in the Amended Eyce APA and the continued
employment of certain Eyce personnel.

The transaction was accounted for separately from acquisition accounting for the Eyce business combination. Specifically, we recorded a gain of approximately $0 and $0.3 million, respectively, within "other income (expense), net" in our condensed consolidated statement of
operations and comprehensive income for the three and nine months ended September 30, 2022 to write-off the balance of the Eyce 2022 Contingent Payment. Also, we recorded approximately $0.4 million and $0.9 million, respectively, in compensation expense related to the
Amended 2022 Contingent Payment within "salaries, benefits and payroll taxes" in our condensed consolidated statement of operations and comprehensive income for the three and nine months ended September 30, 2022.

VIBES Sale

On July 19, 2022, Warehouse Goods entered into the Sale Agreement with Portofino to sell the Company’s 50% stake in VIBES Holdings LLC for total consideration of $4.6 million in cash. The transactions contemplated by the Sale Agreement were completed on July 19, 2022,
immediately following the signing of the Sale Agreement. In conjunction with and as a result of the disposition of and deconsolidation of our interest in VIBES Holdings LLC, we recorded a gain of $2.0 million for the three months ended September 30, 2022, which is included as an
offset in "general and administrative expenses" in our condensed consolidated statements of operations and comprehensive loss, as well as a reduction to non-controlling interest on our condensed consolidated balance sheet as of September 30, 2022 of $1.8 million. In conjunction with
the Sale Agreement, we agreed to return inventory to VIBES with a carrying value of approximately $2.4 million. This obligation is recorded within "accrued expenses and other current liabilities" in our condensed consolidated balance sheet as of September 30, 2022, see "Note 8-
Supplemental Financial Statement Information."

NOTE 4. FAIR VALUE OF FINANCIAL INSTRUMENTS

Assets and Liabilities that are Measured at Fair Value on a Recurring Basis

The carrying amounts for certain of our financial instruments, including cash, accounts receivable, accounts payable and certain accrued expenses and other assets and liabilities, approximate fair value due to the short-term nature of these instruments.

As of September 30, 2022, we had equity securities and contingent consideration that are required to be measured at fair value on a recurring basis.

Our equity securities that are required to be measured at fair value on a recurring basis consist of investments in XS Financial and High Tide We have determined that our ownership does not provide us with significant influence over the operations of these entities. Accordingly, we
account for our investment in these entities as equity securities, and we record changes in the fair value of these investments in "other income (expense), net" in our condensed consolidated statements of operations and comprehensive loss.

Subsequent to September 30, 2022, Merger Sub Gotham 2 and Warehouse Goods sold their interests in XS Financial and High Tide for total consideration of approximately $0.7 million. See "Note 13 - Subsequent Events" for additional details.

Our financial instruments measured at fair value on a recurring basis were as follows at the dates indicated:

Condensed Consolidated 
Balance Sheet Caption

Fair Value at September 30, 2022
(in thousands) Level 1 Level 2 Level 3 Total
Assets:

Equity securities Other assets $ 705 $ — — 705 

Total Assets $ 705 $ — $ — $ 705 
Liabilities:

Contingent consideration - current Accrued expenses and other current liabilities $ — $ — 1,300 1,300 

Total Liabilities $ — $ — $ 1,300 $ 1,300 

17



Condensed Consolidated 
Balance Sheet Caption

Fair Value at December 31, 2021
(in thousands) Level 1 Level 2 Level 3 Total
Assets:

Equity securities Other assets $ 1,919 $ — $ — $ 1,919 
Total Assets $ 1,919 $ — $ — $ 1,919 
Liabilities:

Interest rate swap contract Other liabilities $ — $ 288 $ — $ 288 
Contingent consideration - current Accrued expenses and other current liabilities — — 5,641 5,641 
Contingent consideration - long-term Other long-term liabilities — — 1,216 1,216 

Total Liabilities $ — $ 288 $ 6,857 $ 7,145 

The estimated fair values of our financial instruments have been determined using available market information and what we believe to be appropriate valuation methodologies. There were no transfers between Level 1 and Level 2 and no transfers to or from Level 3 of the fair value
hierarchy during the three and nine months ended September 30, 2022 and 2021, respectively.

Derivative Instrument and Hedging Activity

On July 11, 2019, we entered into an interest rate swap contract to manage our risk associated with the interest rate fluctuations on the Company's floating rate Real Estate Note described in "Note 6 - Debt." The counterparty to this instrument was a reputable financial institution. Our
interest rate swap contract was designated as a cash flow hedge at the inception date, and was previously reflected at its fair value in our condensed consolidated balance sheets.

The fair value of our interest rate swap liability was determined based on the present value of expected future cash flows. Since our interest rate swap value was based on the LIBOR forward curve and credit default swap rates, which were observable at commonly quoted intervals for
the full term of the swap, it was considered a Level 2 measurement.

Beginning with the second quarter of 2022, we discontinued hedge accounting for the interest rate swap contract. During the three and nine months ended September 30, 2022, we recorded a gain of approximately $0.1 million based on the change in fair value of the interest rate swap
contract within "interest expense" in our condensed consolidated statement of income and comprehensive loss. During the second quarter of 2022, we also reclassified the related accumulated other comprehensive income balance of $0.3 million to "interest expense" in our condensed
consolidated statement of income and comprehensive loss. Refer to "Note 8 - Supplemental Financial Information" for further details on the components of accumulated other comprehensive income (loss) for the nine months ended September 30, 2022 and 2021, respectively.

The unrealized loss on the derivative instrument prior to the discontinuation of hedge accounting was included within "Other comprehensive income (loss)" in our condensed consolidated statement of operations and comprehensive loss.

There was no measure of hedge ineffectiveness and no reclassifications from other comprehensive loss into interest expense for the three and nine months ended September 30, 2021. In August 2022, we terminated the interest swap contract.

Contingent Consideration

Each period we revalue our contingent consideration obligations associated with business acquisitions to their fair value. The estimate of the fair value of contingent consideration is determined by applying a risk-neutral framework using a Monte Carlo Simulation, which includes
inputs not observable in the market, such as the risk-free rate, risk-adjusted discount rate, the volatility of the underlying financial metrics and projected financial forecast of the acquired business over the earn-out period, and therefore represents a Level 3 measurement. Significant
increases or decreases in these inputs could result in a significantly lower or higher fair value measurement of the contingent consideration liability. Changes in the fair value of contingent consideration are included within "Other income (expense), net" in our condensed consolidated
statements of operations and comprehensive loss.

A reconciliation of our liabilities that are measured and recorded at fair value on a recurring basis using significant unobservable inputs (Level 3) is as follows:
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(in thousands)
Nine Months Ended
September 30, 2022

Balance at December 31, 2021 $ 6,857 
Eyce 2021 Contingent Payment settlement in Class A common stock (875)
Eyce 2021 Contingent Payment settlement in cash (875)
DaVinci 2021 Contingent Payment settlement in Class A common stock (2,611)
Write-off of Eyce 2022 Contingent Payment in conjunction with the Amended Eyce APA (267)
Gain from fair value adjustments included in results of operations (929)
Balance September 30, 2022 $ 1,300 

(in thousands)
Nine Months Ended
September 30, 2021

Balance at December 31, 2020 $ — 
Contingent consideration issued for Eyce acquisition 1,828 
Loss from fair value adjustments included in results of operations $ 755 
Balance at September 30, 2021 $ 2,583 

Equity Securities Without a Readily Determinable Fair Value

Our investment in equity securities without readily determinable fair value consist of ownership interests in Airgraft Inc., Sun Grown Packaging, LLC ("Sun Grown") and Vapor Dosing Technologies, Inc. ("VIVA"). We determined that our ownership interests do not provide us with
significant influence over the operations of these investments. Accordingly, we account for our investments in these entities as equity securities. Airgraft Inc., Sun Grown, and VIVA are private entities and their equity securities do not have a readily determinable fair value. We elected
to measure these equity securities under the measurement alternative election at cost minus impairment, if any, with adjustments through earnings for observable price changes in orderly transactions for the identical or similar investment of the same issuer. We acquired our
investments in Sun Grown and VIVA as part of our merger with KushCo, which we completed in August 2021. We did not identify any fair value adjustments related to these equity securities during the three and nine months ended September 30, 2022 and 2021, respectively.

As of September 30, 2022 and December 31, 2021, the carrying value of our investment in equity securities without a readily determinable fair value was approximately $2.5 million, respectively, included within "Other assets" in our condensed consolidated balance sheets. The
carrying value included a fair value adjustment of $1.5 million based on an observable price change recognized during the year ended December 31, 2019.

NOTE 5. LEASES

Greenlane as a Lessee

As of September 30, 2022, we had facilities financed under operating leases consisting of warehouses, offices, and retail stores, with lease term expirations between 2023 and 2027. Lease terms are generally three to seven years for warehouses, office space and retail store locations.
Our lease agreements do not contain any material residual value guarantees or material restrictive covenants.

The following table provides details of our future minimum lease payments under operating lease liabilities recorded in our condensed consolidated balance sheet as of September 30, 2022. The table below does not include commitments that are contingent on events or other factors
that are currently uncertain or unknown.
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(in thousands) Operating Leases
2022 $ 683 
2023 2,112 
2024 1,427 
2025 1,321 
2026 151 
Thereafter 14 
Total minimum lease payments $ 5,708 
Less: imputed interest 219 
Present value of minimum lease payments $ 5,489 
Less: current portion 2,462 
Long-term portion $ 3,027 

Rent expense under operating leases was approximately $0.6 million and $2.1 million for three and nine months ended September 30, 2022, respectively, and approximately $0.5 million and $1.2 million for the three and nine months ended September 30, 2021, respectively.

The following expenses related to our operating leases were included in "general and administrative" expenses within our condensed consolidated statements of operations and comprehensive loss:

For the nine months ended
September 30,

(in thousands) 2022 2021
Operating lease costs

Operating lease cost 2,120 1,172 
Variable lease cost 696 233 

Total lease cost $ 2,816 $ 1,405 

The table below presents lease-related terms and discount rates as of September 30, 2022:
September 30, 2022

Weighted average remaining lease terms  
Operating leases 2.8 years
Weighted average discount rate
Operating leases 2.7 %

Greenlane as a Lessor

The following table represents the maturity analysis of undiscounted cash flows related to lease payments, which we expect to receive from our existing operating lease agreements related to our sublease in California:

Rental Income (in thousands)
Remainder of 2022 $ 144,641 
2023 385,709 
2024 and thereafter — 

Total $ 530,350 
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NOTE 6. DEBT

Our debt balance, excluding operating lease liabilities and finance lease liabilities, consisted of the following amounts at the dates indicated:

(in thousands) September 30, 2022 December 31, 2021
Real Estate Note $ — $ 7,958 
Bridge Loan — 8,000 
Asset-Based Loan 15,000 — 
DaVinci Promissory Note 3,155 5,000 
Eyce Promissory Note 647 1,592 

18,802 22,550 
Less unamortized debt issuance costs (2,158) (328)
Less current portion of debt (3,156) (11,615)
Debt, net, excluding operating and finance leases and liabilities held for sale $ 13,488 $ 10,607 

Real Estate Note

On October 1, 2018, one of the Operating Company’s wholly-owned subsidiaries financed the purchase of a building, which served as our corporate headquarters, through a real estate term note (the “Real Estate Note”) in the principal amount of $8.5 million. Our obligations under the
Real Estate Note were secured by a mortgage on the property.

On August 8, 2022, we entered into a note, mortgage and loan modification agreement (the "Real Estate Note Amendment"), which amended the maturity date of the Real Estate Note to reflect a maturity date of December 1, 2022, whereupon all principal and accrued interest were to
become due and payable, in full.

In September 2022, 1095 Broken Sound consummated the previously disclosed transactions contemplated by that certain Purchase and Sale Agreement, dated as of August 16, 2022, by and between 1095 Broken Sound and the HQ Purchaser whereby 1095 Broken Sound agreed to sell
a certain parcel of real estate including the our headquarters building to the HQ Purchaser for total proceeds of $9.6 million in cash. On the Closing Date, the Company used a portion of the proceeds from the HQ Transaction to repay the remainder of the Real Estate Note in full. There
was no remaining balance related to the Real Estate Note on our consolidated balance sheet as of September 30, 2022.

Eyce Promissory Note

In March 2021, one of the Operating Company's wholly-owned subsidiaries financed a portion of the consideration of the acquisition of Eyce through the issuance of an unsecured promissory note (the "Eyce Promissory Note") in the principal amount of $2.5 million. Principal
payments plus accrued interest at a rate of 4.5% are due quarterly through April 2023.

DaVinci Promissory Note

In November 2021, one of the Operating Company's wholly-owned subsidiaries financed the acquisition of DaVinci through the issuance of an unsecured promissory note (the "DaVinci Promissory Note") in the principal amount of $5.0 million. Principal payments plus accrued
interest at a rate of 4.0% are due quarterly through October 2023.

Bridge Loan

In December 2021, we entered into a Secured Promissory Note with Aaron LoCascio, our co-founder, former Chief Executive Officer and President, and a current director of the Company, in which Mr. LoCascio provided us with a bridge loan in the principal amount of $8.0 million
(the “December 2021 Note”). The December 2021 Note accrued interest at a rate of 15.0% is due monthly, and the principal amount was originally due in full on June 30, 2022. We incurred $0.3 million of debt issuance costs related to the December 2021 Note, which were recorded
as a direct deduction from the carrying amount of the December 2021 Note, and which were amortized over the term of the December 2021 Note through interest expense. The December 2021 Note was secured by a continuing security interest in all of our assets and properties
whether then or thereafter existing or required, including our inventory and receivables (as defined under the Universal Commercial Code) and included negative covenants restricting our ability to incur further indebtedness and engage in certain asset dispositions until the earlier of the
maturity date or the December 2021 Note being fully repaid.

On June 30, 2022, we entered into the First Amendment to the December 2021 Note (the "First Amendment"), which extended the maturity date of the December 2021 Note to July 14, 2022. On July 14, 2022, we entered into the Second Amendment to the December 2021 Note (the
“Second Amendment” and together with the December 2021 Note, the "Bridge Loan"), which provided for the extension of the maturity date of the Bridge Loan from July 14, 2022 to July 19, 2022. In connection with the entry into the Second Amendment, we repaid $ 4.0 million of
the aggregate principal amount due under the Bridge Loan on July
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14, 2022, with the remainder due at maturity. On July 19, 2022, we repaid the remaining balance on the Bridge Loan in full, and, as a result, all obligations under the Bridge Loan have been satisfied.

Asset-Based Loan

On August 9, 2022, we entered into an asset-based loan pursuant to that certain Loan and Security Agreement, dated as of August 8, 2022 (the “Loan Agreement”), by and among the Company, certain subsidiaries of the Company (the “Guarantors”), the parties thereto from time to
time as lenders (the “Lenders”), and WhiteHawk Capital Partners LP, as the agent for the Lenders.

Pursuant to the Loan Agreement, the Lenders agreed to make available to us a term loan of up to $15.0 million on the terms and conditions set forth therein and the other Financing Agreements (as defined therein). As of September 30, 2022, of the total term loan amount, $2 million is
located in a blocked account, which is classified as "restricted cash" on our condensed consolidated balance sheet as of September 30, 2022, and which will release the funds when permitted by the borrowing base certificate. Subject to certain exceptions described in the Loan
Agreement, the Company and the Guarantors agreed to pledge all of their assets as collateral. The maturity date of the Asset-Based Loan is the third anniversary of the Closing Date (the "Maturity Date").

The Asset-Based Loan accrues interest at the prime rate plus 8.0%, and interest payments are due monthly. Beginning with the fiscal quarter ending September 30, 2023, and for each fiscal quarter thereafter until the Maturity Date, quarterly payments of $0.3 million are due, with a
final payment of all remaining outstanding principal and accrued interest due on the Maturity Date.

We incurred $1.5 million of debt issuance costs related to the Asset-Based Loan, as well as an original issue discount of $0.5 million, which were recorded as a direct deduction from the carrying amount of the Asset-Based Loan, and which are amortized over the term of the Asset-
Based Loan through interest expense. The Asset-Based Loan contains customary covenants and restrictions, including, without limitation, covenants that require us to comply with laws, restrictions on our ability to incur additional indebtedness, and various customary remedies for the
lender following an event of default, including the acceleration of repayment of outstanding amounts under the Asset-Based Loan and execution upon the collateral securing obligations under the Asset-Based Loan. As of September 30, 2022, we were in compliance with the Asset-
Based Loan covenants.

NOTE 7. COMMITMENTS AND CONTINGENCIES

Legal Proceedings
In the ordinary course of business, we are involved in various legal proceedings involving a variety of matters. We do not believe there are any pending legal proceedings that will have a material adverse effect on our business, consolidated financial position, results of operations, or
cash flows. However, the outcome of such legal matters is inherently unpredictable and subject to significant uncertainties.

Other Commitments and Contingencies

We are potentially subject to claims related to various non-income taxes (such as sales, value added, consumption, and similar taxes) from various tax authorities, including in jurisdictions in which we already collect and remit such taxes. If the relevant taxing authorities were
successfully to pursue these claims, we could be subject to significant additional tax liabilities.

NOTE 8. SUPPLEMENTAL FINANCIAL STATEMENT INFORMATION

Accrued Expenses and Other Current Liabilities

The following table summarizes the composition of accrued expenses and other current liabilities as of the dates indicated:
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(in thousands) September 30, 2022 December 31, 2021
VAT payable (including amounts related to VAT matter described in Note 2) $ 2,745 $ 4,393 
Contingent consideration 1,300 5,641 
Accrued employee compensation 5,094 6,055 
Accrued professional fees 906 1,700 
Refund liability (including accounts receivable credit balances) 782 1,481 
Accrued construction in progress (ERP) 290 1,061 
Sales tax payable 647 1,034 
VIBES - assets pending distribution (Note 3) 2,432 — 
Other 6,483 3,932 

$ 20,679 $ 25,297 

Customer Deposits

For certain product offerings such as child-resistant packaging, closed-system vaporization solutions and custom-branded retail products, we may receive a deposit from the customer (generally 25% - 50% of the total order cost, but the amount can vary by customer contract), when an
order is placed by a customer. We typically complete orders related to customer deposits within one to six months from the date of order, depending on the complexity of the customization and the size of the order, but the order completion timeline can vary by product type and terms
of sale with each customer. Changes in our customer deposits liability balance during the nine months ended September 30, 2022 were as follows:

(in thousands) Customer Deposits
Balance as of December 31, 2021 $ 7,924 
Increases due to deposits received, net of other adjustments 10,238 
Revenue recognized (13,639)
Balance as of September 30, 2022 $ 4,523 

Accumulated Other Comprehensive Income (Loss)

The components of accumulated other comprehensive income (loss) for the periods presented were as follows:
(in thousands) Foreign Currency Translation Unrealized Gain or (Loss) on Derivative Instrument Total
Balance at December 31, 2021 $ 282 $ 42 $ 324 

Other comprehensive income (loss) (212) 358 146 
Less: Reclassification adjustment for (gain) loss included in net loss (Note 4) — (332) (332)
Less: Other comprehensive (income) loss attributable to non-controlling interest (17) (68) (85)

Balance at September 30, 2022 $ 53 $ — $ 53 

(in thousands) Foreign Currency Translation Unrealized Gain or (Loss) on Derivative Instrument Total
Balance at December 31, 2020 $ 183 $ (154) $ 29 

Other comprehensive income (loss) (59) 256 197 
Less: Other comprehensive (income) loss attributable to non-controlling interest 20 (154) (134)

Balance at September 30, 2021 $ 144 $ (52) $ 92 

Supplier Concentration

Our four largest vendors accounted for an aggregate of approximately 51.9% and 53.2% of our total net sales and 66.9% and 72.6% of our total purchases for the three and nine months ended September 30, 2022, respectively, and an aggregate of approximately 29.2% and 22.8% of
our total net sales and 53.2% and 84.0%. of our total purchases for the three and nine months ended September 30, 2021, respectively. We expect to maintain our relationships with these vendors.
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Related Party Transactions

Nicholas Kovacevich, our Chief Executive Officer, and Dallas Imbimbo, who served on our Board prior to his resignation on April 8, 2022, own capital stock of Unrivaled Brands Inc. (“Unrivaled”) and serve on the Unrivaled board of directors. Net sales to Unrivaled totaled
approximately $0 and $0.4 million for the three and nine months ended September 30, 2022, respectively, and $0 both for the three and nine months ended September 30, 2021. Total gross accounts receivable due from Unrivaled were approximately $0.4 million and $0.4 million as
of September 30, 2022 and December 31, 2021, respectively.

Adam Schoenfeld, co-founder and a current director of the Company, has a significant ownership interest in one of our customers, Universal Growing. Net sales to Universal Growing totaled approximately $0.0 million and $0.2 million for the three and nine months ended September
30, 2022, respectively, and $0.1 million and $0.3 million for the three and nine months ended September 30, 2021, respectively. Total gross accounts receivable due from Universal Growing as of September 30, 2022 and December 31, 2021 were de minimis.

In December 2021, we entered into a Secured Promissory Note with Aaron LoCascio, our co-founder, former Chief Executive Officer and President, and a current director of the Company, with respect to the $8.0 million Bridge Loan described under Note 6 above. On June 30, 2022,
we entered into the First Amendment to the Secured Promissory Note, which provided for the extension of the maturity date of the Secured Promissory Note from June 30, 2022 to July 14, 2022. On July 19, 2022, we fully repaid the Bridge Loan and as a result, all obligations under
the Bridge Loan have been satisfied.

On July 19, 2022, Warehouse Goods entered into the Sale Agreement with Portofino to sell the Company’s 50% stake in VIBES Holdings LLC for total consideration of $4.6 million in cash. The transactions contemplated by the Sale Agreement were completed on July 19, 2022,
immediately following the signing of the Sale Agreement. Portofino is an entity partially controlled by Adam Schoenfeld. The Sale Agreement was approved by the affirmative vote of a majority of the disinterested members of the Board and the audit committee of the Board in
accordance with the Company’s related party transactions policy.

NOTE 9. STOCKHOLDERS’ EQUITY

Shares of our Class A common stock have both voting interests and economic interests (i.e., the right to receive distributions or dividends, whether cash or stock, and proceeds upon dissolution, winding up or liquidation), while shares of our Class B common stock have voting
interests but no economic interests. Each share of our Class A common stock and Class B common stock entitles the record holder thereof to one vote on all matters on which stockholders generally are entitled to vote, and except as otherwise required in the A&R Charter, the holders
of Common Stock will vote together as a single class on all matters (or, if any holders of our preferred stock are entitled to vote together with the holders of Common Stock, as a single class with such holders of preferred stock).

Effective August 9, 2022, we completed a one-for-20 reverse stock split (the “Reverse Stock Split”) of our issued and outstanding shares of Class A common stock and Class B common stock (collectively, the "Common Stock"), as further described in "Note 2 - Summary of
Significant Accounting Policies." As a result of the Reverse Stock Split, every 20 shares of Common Stock issued and outstanding were converted into one share of Common Stock. We paid cash in lieu of fractional shares, and accordingly, no fractional shares were issued in
connection with the Reverse Stock Split.

The Reverse Stock Split did not change the par value of the Common Stock or the authorized number of shares of Common Stock. All share and per share amounts in these unaudited condensed consolidated financial statements and notes thereto have been retroactively adjusted for all
periods presented to give effect to the Reverse Stock Split, including reclassifying an amount equal to the reduction in par value of Common Stock to additional paid-in capital.

Non-Controlling Interest

As discussed in “Note 1—Business Operations and Organization,” we consolidate the financial results of the Operating Company in our condensed consolidated financial statements and report a non-controlling interest related to the Common Units held by non-controlling interest
holders. As of September 30, 2022, we owned 98.1% of the economic interests in the Operating Company, with the remaining 1.9% of the economic interests owned by non-controlling interest holders. The non-controlling interest in the accompanying condensed consolidated
statements of operations and comprehensive loss represents the portion of the net loss attributable to the economic interest in the Operating Company held by the non-controlling holders of Common Units calculated based on the weighted average non-controlling interests’ ownership
during the periods presented.

At-the-Market Equity Offering

In August 2021, we established an "at-the-market" equity offering program (the "ATM Program") that provides for the sale of shares of our Class A common stock having an aggregate offering price of up to $50 million, from time to time, through Cowen and Company, LLC
("Cowen"), as the sales agent. Net proceeds from sales of our shares of Class A common stock under the ATM Program are expected to be used for working capital and general corporate purposes.
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Sales of our Class A common stock under the ATM Program may be made by means of transactions that are deemed to be an "at the market offering" as defined in Rule 415(a)(4) under the Securities Act, including sales made directly on the Nasdaq Global Market or sales made to or
through a market maker or through an electronic communications network. We are under no obligation to offer and sell shares of our Class A common stock under the ATM Program.

Shares of our Class A common stock will be issued pursuant to our effective shelf registration statement on Form S-3 (File No. 333-257654), and a prospectus supplement relating to the Class A common stock that was filed with the Securities and Exchange Commission on April 18,
2022. Pursuant to Instruction I.B.6, in no event will the Company sell Class A common stock through the ATM Program with a value exceeding more than one-third of the Company’s “public float” (the market value of the Company’s Class A common stock and any other equity
securities that it issues in the future that are held by non-affiliates) in any twelve-month period so long as the Company’s public float remains below $75.0 million.

On April 18, 2022, we entered into Amendment No. 1 (the “Amendment”) to the sales agreement dated August 2, 2022 with Cowen. The purpose of the Amendment was to add the limitations imposed on the ATM Program by Instruction I.B.6 to the sales agreement. At the time of our
entry into the Amendment, approximately $38.7 million in shares remained available for issuance under the ATM Program.

Following the completion of the June 2022 Offering we are unable to issue additional shares of Class A common stock pursuant to the ATM Program or otherwise use the Shelf Registration Statement for a period of time due to the restrictions under Instruction I.B.6 to Form S-3,
which will limit our liquidity options in the capital markets.

The table below summarizes sales of our Class A common stock under the ATM program:

($ in thousands)
Three Months Ended
September 30, 2022

Nine Months Ended
September 30, 2022

August 2021 (Inception) through
September 30, 2022

Class A shares sold* — 852,562 972,624 
Gross proceeds $ — $ 9,303 $ 12,684 
Net proceeds $ — $ 9,024 $ 12,303 
Fees paid to sales agent $ — $ 279 $ 381 

*After giving effect to the one-for-20 Reverse Stock Split effective August 9, 2022.

Common Stock and Warrant Offerings

August 2021 Offering

On August 9, 2021, we entered into securities purchase agreements with certain accredited investors, pursuant to which we agreed to issue and sell an aggregate of 210,000 shares of our Class A common stock, pre-funded warrants to purchase up to 296,329 shares of our Class A
common stock (the “August 2021 Pre-Funded Warrants”) and warrants to purchase up to 303,797 shares of our Class A common stock (the “August 2021 Standard Warrants” and, together with the August 2021 Pre-Funded Warrants, the “August 2021 Warrants”), in a registered direct
offering (the “August 2021 Offering”). The shares of Class A common stock and August 2021 Warrants were sold in Units (the “August 2021 Units”), with each unit consisting of one share of Class A common stock or an August 2021 Pre-Funded Warrant and an August 2021
Standard Warrant to purchase 0.6 of a share of our Class A common stock. The Units were offered pursuant to our existing shelf registration statement on Form S-3. The August 2021 Standard Warrants were immediately exercisable at an exercise price equal to $71.00 per share of
Class A common stock. The August 2021 Standard Warrants are exercisable for five years from the date of issuance. Each August 2021 Pre-Funded Warrant was exercisable with no expiration date for one Share of Class A common stock at an exercise price of $0.20. The August
2021 Offering generated gross proceeds of approximately $31.9 million and net proceeds to the Company of approximately $29.9 million. All August 2021 Pre-Funded Warrants were exercised in August and September 2021, based upon which we issued an additional 296,329 shares
of our Class A common stock, for net proceeds of approximately $0.1 million.

June 2022 Offering

On June 27, 2022, we entered into a securities purchase agreement with an accredited investor, pursuant to which we agreed to issue and sell an aggregate of 585,000 shares of our Class A common stock, pre-funded warrants to purchase up to 495,000 shares of our Class A common
stock (the “June 2022 Pre-Funded Warrants”) and warrants to purchase up to 1,080,000 shares of our Class A common stock (the “June 2022 Standard Warrants” and, together with the June 2022 Pre-Funded Warrants, the “June 2022 Warrants”), in a registered direct offering (the
“June 2022 Offering”). The shares of Class A common stock and June 2022 Warrants were sold in Units (the “June 2022 Units”), with each unit consisting of one share of Class A common stock or a June 2022 Pre-Funded Warrant and a June 2022 Standard Warrant to purchase one
share of our Class A common stock. The June 2022 Units were offered pursuant to the Shelf Registration Statement. The June 2022 Standard Warrants are
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exercisable six months from the date of issuance at an exercise price equal to $5.00 per share of Class A common stock for a period of five years. Each June 2022 Pre-Funded Warrant was exercisable six months from the date of issuance (as modified by the June 2022 Pre-Funded
Warrant Waiver discussed below) with no expiration date for one share of Class A common stock at an exercise price of $0.002. The June 2022 Offering generated gross proceeds of approximately $5.4 million and net proceeds to the Company of approximately $5.0 million.

On July 27, 2022, pursuant to Section 9 of the June 2022 Pre-Funded Warrants, we waived the Initial Exercise Date (as defined in the June 2022 Pre-Funded Warrants and permitted the June 2022 Pre-Funded Warrants to be exercisable immediately to reflect the businss understanding
between us and the investors in the June 2022 Offering with respect to the exerciseabilty of the June 2022 Pre-Funded Warrants (the "June 2022 Pre-Funded Warrant Waiver").

All June 2022 Pre-Funded Warrants were exercised in July 2022, based upon which we issued an additional 495,000 shares of our Class A common stock, for de minimis net proceeds.

October 2022 Offering

On October 27, 2022, we entered into securities purchase agreements with certain investors, pursuant to which we agreed to issue and sell an aggregate of 6,955,555 shares of our Class A common stock, 1,377,780 October 2022 Pre-Funded Warrants and 16,666,670 October 2022
Standard Warrants. The October 2022 Units each consisted of one share of Class A common stock or a October 2022 Pre-Funded Warrant and two October 2022 Standard Warrants to purchase one share of our Class A common stock. The October 2022 Units were offered pursuant to
the S-1 Registration Statement. The October 2022 Standard Warrants are exercisable immediately at an exercise price equal to $0.90 per share of Class A common stock for a period of seven years. Each October 2022 Pre-Funded Warrant is exercisable immediately with no expiration
date for one share of Class A common stock at an exercise price of $ 0.0001. The October 2022 Offering generated gross proceeds of approximately $7.5 million and net proceeds to the Company of approximately $6.8 million. For more information regarding the October 2022
Offering, please see "Note 13 - Subsequent Events."

All October 2022 Pre-Funded Warrants were exercised in November 2022, based upon which we issued an additional 1,377,780 shares of our Class A common stock, for de minimis net proceeds.

Class C Common Stock Conversion

On August 31, 2021, we completed our merger with KushCo. Pursuant to the Merger Agreement, immediately prior to the consummation of the Mergers, holders of Class C common stock, $0.0001 par value per share, received one-third of one share of Class B common stock, for
each share of Class C common stock held, and Greenlane adopted the A&R Charter which eliminated Class C common stock as a class of Greenlane’s capital stock.

Net Loss Per Share

Basic net loss per share of Class A common stock is computed by dividing net loss attributable to Greenlane by the weighted-average number of shares of Class A common stock outstanding during the period. Diluted net loss per share of Class A common stock is computed by
dividing net loss attributable to Greenlane by the weighted-average number of shares of Class A common stock outstanding adjusted to give effect to potentially dilutive instruments.

A reconciliation of the numerator and denominator used in the calculation of basic and diluted net loss per share of our Class A common stock is as follows (in thousands, except per share amounts):

Three months ended September 30, Nine months ended September 30,
(in thousands, except per share data) 2022 2021 2022 2021
Numerator:

Net loss $ (79,215) $ (28,715) $ (112,445) $ (42,269)
Less: Net loss attributable to non-controlling interests (4,106) (12,434) (9,880) (18,689)
Net loss attributable to Class A common stockholders $ (75,109) $ (16,281) $ (102,565) $ (23,580)

Denominator:
Weighted average shares of Class A common stock outstanding* 6,574 1,987 5,694 1,203 

Net loss per share of Class A common stock - basic and diluted* $ (11.43) $ (8.19) $ (18.01) $ (19.60)

*After giving effect to the one-for-20 Reverse Stock Split effective August 9, 2022.

The June 2022 Pre-Funded Warrants were included in the weighted-average in the computation of basic net loss per share of Class A common stock for the three and nine months ended September 30, 2022 and 2021, respectively, beginning with their issuance date, as their stated
exercise price of $0.002 was non-substantive and their exercise was virtually assured.

26



For the three and nine months ended September 30, 2022 and 2021, respectively, shares of Class B common stock, shares of Class C common stock and stock options and warrants to purchase Class A common stock were excluded from the weighted-average in the computation of
diluted net loss per share of Class A common stock because the effect would have been anti-dilutive.

Shares of our Class B common stock and Class C common stock do not share in our earnings or losses and are therefore not participating securities. As such, separate calculations of basic and diluted net loss per share for each of our Class B common stock and Class C common stock
under the two-class method have not been presented.

NOTE 10. COMPENSATION PLANS

Amended and Restated 2019 Equity Incentive Plan

In April 2019, we adopted the 2019 Equity Incentive Plan (the “2019 Plan”). Excluding the effect of the one-for-20 Reverse Stock Split, we previously registered 5,000,000 shares of Class A common stock that are or may become issuable under the 2019 Plan as stock options and
other equity-based awards to employees, directors and executive officers. In August 2021, we adopted, and our shareholders approved, the Amended and Restated 2019 Equity Incentive Plan (the "Amended 2019 Plan"), which amends and restates the 2019 Plan in its entirety.
Excluding the effect of the one-for-20 Reverse Stock Split, the Amended 2019 Plan, among other things, increases the number of shares of Class A common stock available for issuance under the 2019 Plan by 2,860,367.

At our 2022 Annual Meeting of Stockholders on August 4, 2022, stockholders approved the Second Amended and Restated 2019 Equity Incentive Plan (the "Second Amended 2019 Plan") which, among other things, increased the number of shares of Class A common stock
authorized for issuance under the Amended 2019 Plan by 785,000 shares.

The Second Amended 2019 Plan provides eligible participants with compensation opportunities in the form of cash and equity incentive awards. The Second Amended 2019 Plan is designed to enhance our ability to attract, retain and motivate our employees, directors, and executive
officers, and incentivizes them to increase our long-term growth and equity value in alignment with the interests of our stockholders.

KushCo Equity Plan

On August 31, 2021, we completed our merger with KushCo pursuant to the Merger Agreement dated as of March, 31, 2021. In connection with the completion of our merger with KushCo, we assumed the sponsorship of the KushCo Equity Plan. We do not intend to make future
grants under the KushCo Equity Plan.

Rule 10b5-1 Trading Plans

Section 16 officer Adam Schoenfeld had an equity trading plan in place in accordance with Rule 10b5-1(c)(1) under the Exchange Act, which was cancelled as of May 20, 2022. An equity trading plan is a written document that pre-establishes the amounts, prices and dates (or formula
for determining the amounts, prices and dates) of future purchases or sales of our Class A common stock, including shares acquired under our equity plans.

Equity-Based Compensation Expense

Equity-based compensation expense is included within "salaries, benefits and payroll taxes" in our condensed consolidated statements of operations and comprehensive loss. We recognized equity-based compensation expense as follows:

For the three months ended
September 30,

For the nine months ended
September 30,

(in thousands) 2022 2021 2022 2021
Stock options - Class A common stock $ 82 $ 2,672 $ 1,017 $ 3,267 
Restricted shares - Class A common stock 105 752 463 996 
Restricted stock units (RSUs) - Class A common stock — 11 11 50 
Common units of the Operating Company — 376 — 449 
Total equity-based compensation expense $ 187 $ 3,811 $ 1,491 $ 4,762 

Total remaining unrecognized compensation expense as of September 30, 2022 was as follows:
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Remaining Unrecognized Compensation Expense
September 30, 2022

Weighted Average Period over which Remaining Unrecognized
Compensation Expense is Expected to be Recognized

(in thousands) (in years)
Stock options - Class A common stock $ 389 1.7
Restricted shares - Class A common stock 366 1.5
Total remaining unrecognized compensation expense $ 755 

NOTE 11. INCOME TAXES

As a result of the IPO and the related transactions completed in April 2019, we own a portion of the Common Units of the Operating Company, which is treated as a partnership for U.S. federal and most applicable state and local income tax purposes. As a partnership, the Operating
Company is generally not subject to U.S. federal and certain state and local income taxes, however, certain states in which the Operating Company does business impose state composite and/or withholding income taxes. Any taxable income or loss generated by the Operating
Company is passed through to and included in the taxable income or loss of its members, including Greenlane, on a pro-rata basis, in accordance with the terms of the Operating Agreement. The Operating Company is also subject to taxes in foreign jurisdictions. We are a corporation
subject to U.S. federal income taxes, in addition to state and local income taxes, based on our share of the Operating Company’s pass-through taxable income.

The Coronavirus Aid, Relief, and Economic Security Act (“CARES Act”), which was enacted on March 27, 2020, made tax law changes to provide financial relief to companies as a result of the business impacts of COVID-19. Key income tax provisions of the CARES Act include
changes in net operating loss carryback and carryforward rules, acceleration of alternative minimum tax credit recovery, increase in the net interest expense deduction limit and charitable contribution limit, and immediate write-off of qualified improvement property. The changes are
not expected to have a significant impact on us. The Consolidation Appropriations Act of 2021, enacted on December 27, 2020, extended and enhanced COVID relief provisions of the CARES Act. The Company has evaluated the impact of the Consolidated Appropriation Act and
determined that its impact is not material to the Company’s financial statements.

As of September 30, 2022 and December 31, 2021, management performed an assessment of the realizability of our deferred tax assets based upon which management determined that it is not more likely than not that the results of operations will generate sufficient taxable income to
realize portions of the net operating loss benefits. Consequently, we established a full valuation allowance against our deferred tax assets, and reflected a carrying balance of $0 as of September 30, 2022 and December 31, 2021, respectively. In the event that management determines
that we would be able to realize our deferred tax assets in the future in excess of their net recorded amount, an adjustment to the valuation allowance will be made, which would reduce the provision for income taxes. The provision for and benefit from income taxes for the three and
nine months ended September 30, 2022 and 2021, respectively, relates to taxes in foreign jurisdictions, including Canada and the Netherlands.

For the three and nine months ended September 30, 2022 and 2021, respectively, the effective tax rate differed from the U.S. federal statutory tax rate of 21% primarily due to the Operating Company's pass-through structure for U.S. income tax purposes, the relative mix in earnings
and losses in the U.S. versus foreign tax jurisdictions, and the valuation allowance against the deferred tax asset.

Excerpt for the Canadian subsidiary, we do not record U.S. income taxes on the undistributed earnings of our foreign subsidiaries, based upon our intention to permanently reinvest undistributed earnings to ensure sufficient working capital and further expansion of existing operations
outside the United States. In the event we are required to repatriate funds from outside of the United States, such repatriation would be subject to local laws, customs, and tax consequences.

Uncertain Tax Positions

For the three and nine months ended September 30, 2022 and 2021, respectively, we did not have any unrecognized tax benefits as a result of tax positions taken during a prior period or during the current period. No interest or penalties have been recorded as a result of tax
uncertainties. The Company is subject to audit examination for federal and state purposes for the years 2018 – 2020.

Tax Receivable Agreement (TRA)

We entered into the TRA with the Operating Company and each of the members (other than Greenlane Holdings, Inc.) that provides for the payment by the Operating Company to the members of 85% of the amount of tax benefits, if any, that we may actually realize (or in some
circumstances are deemed to realize) as a result of (i) increases in tax basis resulting from any future redemptions of Common Units as described in “Note 1—Business Operations and Organization” and (ii) certain other tax benefits attributable to payments made under the TRA.
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The annual tax benefits are computed by calculating the income taxes due, including such tax benefits, and the income taxes due without such benefits. The Operating Company expects to benefit from the remaining 15% of any tax benefits that it may actually realize. The TRA
payments are not conditioned upon any continued ownership interest in the Operating Company. The rights of each noncontrolling interest holder under the TRA are assignable to transferees of its interest in the Operating Company. The timing and amount of aggregate payments due
under the TRA may vary based on a number of factors, including the amount and timing of the taxable income the Operating Company generates each year and the applicable tax rate.

As noted above, we evaluated the realizability of the deferred tax assets resulting from the IPO and the related transactions completed in April 2019 and established a full valuation allowance against those benefits. As a result, we determined that the amount or timing of payments to
noncontrolling interest holders under the TRA are no longer probable or reasonably estimable. Based on this assessment, our TRA liability was $0 as of September 30, 2022 and December 31, 2021.

If utilization of the deferred tax assets subject to the TRA becomes more likely than not in the future, we will record a liability related to the TRA, which would be recognized as expense within our condensed consolidated statements of operations and comprehensive (loss) income.

During the three and nine months ended September 30, 2022 and 2021, respectively, we did not make any payments, inclusive of interest, to members of the Operating Company pursuant to the TRA.

NOTE 12. SEGMENT REPORTING

We define our segments as those operations whose results are regularly reviewed by our CODM to analyze performance and allocate resources. Therefore, segment information is prepared on the same basis that management reviews financial information for operational decision-
making purposes. Our CODM is our CEO.

Following the completion of the KushCo merger in late August 2021, we reassessed our operating segments based on our new organizational structure. Based on this assessment, we determined we had the following two operating segments as of September 30, 2022 and December 31,
2021, which are the same as our reportable segments: (1) Consumer Goods, which largely comprises Greenlane's legacy operations across the United States, Canada, and Europe, and (2) Industrial Goods, which largely comprises KushCo's legacy operations across the United States
and Canada. These changes in operating segments align with how we manage our business beginning with the fourth quarter of 2021. The segment disclosures below have been retrospectively restated to reflect the change in segments.

The Consumer Goods segment focuses on serving consumers across wholesale, retail and e-commerce operations—through both our proprietary Greenlane Brands, including Eyce, DaVinci, Marley Natural, Keith Haring, and Higher Standards, as well as lifestyle products and
accessories from leading brands, like PAX, Storz and Bickel, Grenco Science, VIBES and many more. The Consumer Goods segment forms a central part of our growth strategy, especially as it relates to scaling our own portfolio of higher-margin Greenlane Brands.

The Industrial Goods segment focuses on serving the premier MSOs, operators, and retailers through our wholesale operations by providing ancillary products essential to their growth, such as customizable packaging and supply products and vaporization solutions offering which
includes CCELL branded products.

Our CODM allocates resources to and assesses the performance of our two operating segments based on the operating segments' net sales and gross profit. The following table sets forth information by reportable segment for the three and nine months ended September 30, 2022 and
2021, respectively. There were no material intersegment sales during the three and nine months ended September 30, 2022, and 2021, respectively.

For the three months ended 
September 30, 2022

For the three months ended 
September 30, 2021

(in thousands) Consumer Goods Industrial Goods Total Consumer Goods Industrial Goods Total
Net sales $ 8,565 $ 20,115 $ 28,680 $ 24,724 $ 16,590 $ 41,314 
Cost of sales 7,937 15,774 23,711 23,213 16,614 39,827 
Gross profit $ 628 $ 4,341 $ 4,969 $ 1,511 $ (24) $ 1,487 
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For the nine months ended 
September 30, 2022

For the nine months ended 
September 30, 2021

(in thousands) Consumer Goods Industrial Goods Total Consumer Goods Industrial Goods Total
Net sales $ 41,617 $ 73,513 $ 115,130 $ 85,232 $ 24,806 $ 110,038 
Cost of sales 35,104 60,990 96,094 68,766 22,177 90,943 
Gross profit $ 6,513 $ 12,523 $ 19,036 $ 16,466 $ 2,629 $ 19,095 

The following table sets forth specific asset categories which are reviewed by our CODM in the evaluation of operating segments:

As of September 30, 2022 As of December 31, 2021
(in thousands) Consumer Goods Industrial Goods Total Consumer Goods Industrial Goods Total

Accounts receivable, net $ 5,155 $ 6,650 $ 11,805 $ 3,746 $ 10,944 $ 14,690 
Inventories, net $ 21,568 $ 26,377 $ 47,945 $ 32,142 $ 34,840 $ 66,982 
Vendor deposits $ 6,897 $ 2,270 $ 9,167 $ 9,675 $ 8,800 $ 18,475 

NOTE 13. SUBSEQUENT EVENTS

Chief Executive Officer Transition

On October 7, 2022, we announced that Nicholas Kovacevich, our Chief Executive Officer, will step down as Chief Executive Officer on December 31, 2022 and transition into a new role within the Company as Chief Corporate Development Officer effective January 1, 2023 (the
“Transition Date”).

Board Refreshment

In addition to the Chief Executive Officer transition announced on October 7, 2022, we also announced that we are exploring changes to the composition of the Board. The Nominating and Corporate Governance Committee of the Board is conducting an ongoing search with an
emphasis on candidates identified as providing specific skill sets in areas such as consumer packaged goods, technology and innovation as the we pursue the previously disclosed changes to our business model.

Entry into Amended and Restated Employment Agreement with Nicholas Kovacevich

On October 6, 2022, in connection with the Chief Executive Officer transition described above, we entered into an amended and restated employment agreement (the “Amended Employment Agreement”) with Mr. Kovacevich. In connection with his entry into the Amended
Employment Agreement, Mr. Kovacevich’s prior employment agreement with us was terminated. Additional information about the Amended Employment Agreement can be found in our Current Report on Form 8-K, filed with the SEC on October 7, 2022.

Vendor Payment Plan

On October 13, 2022, we entered into the Settlement Agreement with the Vendor for the repayment of the Remaining Liabilities due to the Vendor relating to previously purchased inventory. As previously disclosed and in connection with the our ongoing discussions with the Vendor,
on July 18, 2022, we paid $1.0 million of the approximately $6.0 million balance due to the Vendor in cash and during the period of July 26, 2022 through July 31, 2022, returned approximately $1.1 million in inventory to the Vendor, which was accepted by the Vendor and was
credited against the remaining outstanding balance owed by us to the Vendor. The Settlement Agreement provides for a payment plan pursuant to which the we have agreed to repay the Remaining Liabilities in weekly installments commencing on October 14, 2022. Pursuant to the
terms of the Settlement Agreement, the Remaining Liabilities will be repaid in full on December 9, 2022.

High Tide and XS Financial Sales

On October 24, 2022, Warehouse Goods sold 38,839 shares of High Tide common stock for total consideration of approximately $0.05 million.

On November 3, 2022, Merger Sub Gotham 2, LLC, our wholly owned subsidiary, sold its interest in XS Financial to certain purchasers for total consideration of approximately $0.65 million, minus certain fees.

October 2022 Offering
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On October 27, 2022, we entered into securities purchase agreements with certain investors, pursuant to which we agreed to issue and sell an aggregate of 6,955,555 shares of our Class A common stock, 1,377,780 October 2022 Pre-Funded Warrants and 16,666,670 October 2022
Standard Warrants. The October 2022 Units each consisted of one share of Class A common stock or a October 2022 Pre-Funded Warrant and two October 2022 Standard Warrants to purchase one share of our Class A common stock. The October 2022 Units were offered pursuant to
the S-1 Registration Statement. The October 2022 Standard Warrants are exercisable immediately at an exercise price equal to $0.90 per share of Class A common stock for a period of seven years. Each October 2022 Pre-Funded Warrant is exercisable immediately with no expiration
date for one share of Class A common stock at an exercise price of $0.0001. The October 2022 Offering generated gross proceeds of approximately $7.5 million and net proceeds to the Company of approximately $6.8 million.

All October 2022 Pre-Funded Warrants were exercised in November 2022, based upon which we issued an additional 1,377,780 shares of our Class A common stock, for de minimis net proceeds.

Katella Lease Termination

On November 3, 2022, we also entered into that certain Lease Termination Agreement, dated as of October 31, 2022 solely for reference purposes (the "Lease Termination Agreement"), by and between us and Warland Investments Company (the "Landlord"), which provided for the
termination of our lease at 6261 Katella Avenue in Cypress, California (Collectively, the "Lease Termination"). Pursuant to the terms of the Lease Termination Agreement, we agreed to pay a fee of approximately $ 0.46 million as an early termination fee in consideration for the
Landlord's agreement to terminate all of our remaining obligations under the Cypress lease. We expect the Lease Termination to result in approximately $ 1.7 million in savings, although we can provide no assurances as to the total amount of savings realized from the Lease
Termination.

ITEM 2. MANAGEMENT’S DISCUSSION AND ANALYSIS OF FINANCIAL CONDITION AND RESULTS OF OPERATIONS

The following discussion and analysis of our financial condition and results of operations should be read in conjunction with the unaudited condensed consolidated financial statements and related notes of Greenlane Holdings, Inc. and its consolidated subsidiaries
(“Greenlane” and, collectively with the Operating Company and its consolidated subsidiaries, the “Company”, "we", "us" and "our") for the quarterly period ended September 30, 2022 included in Part I, Item 1 of this Quarterly Report on Form 10-Q, and the audited consolidated
financial statements and related notes of Greenlane Holdings, Inc. for the year ended December 31, 2021, which are included in our Annual Report on Form 10-K.

Note Regarding Forward-Looking Statements

This Quarterly Report on Form 10-Q ("Form 10-Q") contains forward-looking statements, within the meaning of the Private Securities Litigation Reform Act of 1995, that involve risks and uncertainties. Many of the forward-looking statements are located in Part I, Item 2 of
this Form 10-Q under the heading "Management's Discussion and Analysis of Financial Condition and Results of Operations." Forward-looking statements provide current expectations of future events based on certain assumptions and include any statement that does not directly
relate to any historical or current fact. In some cases, you can identify forward-looking statements by terminology such as “anticipate,” “estimate,” “plan,” “project,” “continuing,” “ongoing,” “expect,” “believe,” “intend,” “may,” “will,” “should,” “could” and similar expressions.
Examples of forward-looking statements include, without limitation:

• the impacts of the novel coronavirus ("COVID-19") pandemic and measures intended to prevent or mitigate its spread, and our ability to accurately assess and predict such impacts on our results of operations, financial condition, acquisition and disposition activities, and growth
opportunities;

• statements regarding our growth and other strategies, results of operations or liquidity;
• statements concerning projections, predictions, expectations, estimates or forecasts as to our business, financial and operational results and future economic performance;
• statements regarding our industry;
• statements of management’s goals and objectives;
• statements regarding laws, regulations, and policies relevant to our business;
• projections of revenue, earnings, capital structure and other financial items;
• assumptions underlying statements regarding us or our business; and
• other similar expressions concerning matters that are not historical facts.

Forward-looking statements should not be read as a guarantee of future performance or results and will not necessarily be accurate indications of the times at, or by, which such performance or results will be achieved. Forward-looking statements are based on information
available at the time those statements are made or management’s good faith belief as of that time with respect to future events and are subject to risks and uncertainties that could cause actual performance or results to differ materially from those expressed in or suggested by the
forward-looking statements. Factors that might cause such a difference include those discussed in our filings with the SEC, under the heading "Risk Factors" in our Annual Report on Form 10-K for
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the fiscal year ended December 31, 2021 (the "2021 Annual Report") and in other documents that we file from time to time with the Securities and Exchange Commission (the "SEC").

Forward-looking statements involve estimates, assumptions, known and unknown risks, uncertainties and other factors that could cause actual results to differ materially from any future results, performances, or achievements expressed or implied by the forward-looking
statements. These risks include, but are not limited to, those listed below and those discussed in greater detail in Part I, Item 1A of the 2021 Annual Report under the heading “Risk Factors."

• our strategy, outlook and growth prospects;
• general economic trends and trends in the industry and markets in which we operate;
• our limited liquidity and our ability to successfully execute our strategic initiatives to improve our liquidity position;
• public heath crises, including the COVID-19 pandemic;
• our dependence on, and our ability to establish and maintain business relationships with, third-party suppliers and service suppliers;
• our ability to access capital;
• the competitive environment in which we operate;
• our vulnerability to third-party transportation risks;
• the impact of governmental laws and regulations and the outcomes of regulatory or agency proceedings;
• our ability to accurately estimate demand for our products and maintain appropriate levels of inventory;
• our ability to maintain or improve our operating margins and meet sales expectations;
• our ability to adapt to changes in consumer spending and general economic conditions, including the current inflationary environment;
• our ability to use or license certain trademarks;
• our ability to maintain consumer brand recognition and loyalty of our products;
• our and our customers’ ability to establish or maintain banking relationships;
• fluctuations in U.S. federal, state, local and foreign tax obligation and changes in tariffs;
• our ability to address product defects;
• our exposure to potential various claims, lawsuits and administrative proceedings;
• contamination of, or damage to, our products;
• any unfavorable scientific studies on the long-term health risks of vaporizers, electronic cigarettes, or cannabis or hemp-derived products, including CBD;
• failure of our information technology systems to support our current and growing business;
• our ability to prevent and recover from Internet security breaches;
• our ability to generate adequate cash from our existing business to support our growth;
• our ability to raise capital on favorable terms, or at all, to support the continued growth of the business;
• our ability to protect our intellectual property rights;
• our dependence on continued market acceptance of our products by consumers;
• our sensitivity to global economic conditions and international trade issues;
• our ability to comply with certain environmental, health and safety regulations;
• our ability to successfully identify and complete strategic acquisitions;
• natural disasters, adverse weather conditions, operating hazards, environmental incidents and labor disputes;
• increased costs as a result of being a public company; and
• our failure to maintain adequate internal controls over financial reporting.

Additional risks and uncertainties not currently known to us or that we currently deem to be immaterial also may materially adversely affect our business, financial condition or operating results.

The forward-looking statements speak only as of the date on which they are made, and, except as required by law, we undertake no obligation to update any forward-looking statement to reflect events or circumstances after the date on which the statement is made or to reflect
the occurrence of unanticipated events. In addition, we cannot assess the impact of each factor on our business or the extent to which any factor, or combination of factors, may cause actual results to differ materially from those contained in any forward-looking statements.
Consequently, you should not place undue reliance on forward-looking statements.

Overview
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Founded in 2005, Greenlane is the premier global platform for the development and distribution of premium cannabis accessories, child-resistant packaging, vape solutions, and lifestyle products. In August 2021, we completed our transformational merger with KushCo,
creating the leading ancillary cannabis company and house of brands. The combined company serves a diverse and expansive customer base with more than 8,500 retail locations, which includes many of the leading multi-state-operators and licensed producers, the top smoke shops in
the United States, and millions of consumers globally. In addition to enhancing our financial size and scale, along with creating an optimized platform with significant potential revenue and cost saving synergies, the merger strengthened our best-in-class proprietary owned brands and
exclusive third-party brand offerings.

We have been developing a world-class portfolio of our own proprietary brands (the "Greenlane Brands") that we believe will, over time, deliver higher margins and create long-term value for our customers and shareholders. Our Greenlane Brands are comprised of child-
resistant packaging innovator Pollen Gear; the Marley Natural accessory line; the K. Haring Glass Collection accessory line; Aerospaced grinders; Cookies lifestyle line; and Higher Standards, which is both an upscale product line and an innovative retail experience with a flagship
store in New York City’s famed Chelsea Market. During 2021, we have taken significant strides to grow our brand portfolio including with the March acquisition of substantially all of the assets of Eyce LLC and more recently, the November acquisition of substantially all of the assets
of Organicix LLC dba DaVinci Tech. We also completed development of our newest product line, Groove, an expansive collection of reliable ancillary cannabis products officially launched in October of this year. At a more affordable price point, we are excited to attract a broader
customer range with options for consumers of all budgets. Furthermore, as a pioneer in the ancillary cannabis space, Greenlane is the partner of choice for many of the industry's leading MSOs, LPs, and brands, including Storz & Bickel, Firefly, Santa Cruz Shredder, Cookies, and
CCELL.

We merchandise vaporizers, packaging, and other products in the United States, Canada, and Europe and we distribute to retailers through wholesale operations and to consumers through e-commerce activities and our retail stores. We operate distribution centers in the United
States, Canada, and Europe. With the completion of the distribution center consolidation and the merger with KushCo, we have established a lean and scalable distribution network that leverages a mix of leased warehoused spaces in California and Massachusetts along with third-party
logistics ("3PL") locations in the U.S., Canada, and Europe.

Many of our products are sourced from suppliers who may use their own third-party manufacturers, and our product costs and gross margins may be impacted by the product mix we sell in any given period. Furthermore, legacy Greenlane and legacy KushCo margins are
significantly different, due to their respective customer bases, product mix and types of transactions. Legacy KushCo revenue is comprised of a stable customer base of wholesale and business to business customers, resulting in a lower-volume of transactions with a higher average
transaction price and lower margin sales. Conversely, legacy Greenlane sales are comprised of business to business, retail and e-commerce sales that consist of a higher volume of transactions with lower average prices and higher margins. Gross margin, or gross profit as a percentage
of net sales, has been and will continue to be affected by a variety of factors, including the average mark-up over the cost of our products; the mix of products sold; purchasing efficiencies; the level of sales for certain third-party brands, which carry contractual profit sharing
obligations; and the potential impact on freight costs arising from passing of the Prevent All Cigarette Trafficking Act (the “PACT Act”).

USPS PACT Act Exemption

On January 11, 2022, we announced via press release that the United States Postal Service (the “USPS”) had approved our application for a business and regulatory exemption to the PACT Act (with respect to the business and regulatory exemption granted by the USPS, the
“PACT Act Exemption”), allowing us to ship vaporizers and accessories classified as electronic nicotine delivery systems (“ENDS”) products to other compliant businesses. With this approval, over 97% of our total annual sales became eligible for shipment by freight, USPS and other
major parcel carriers. The PACT Act Exemption also enables us to partner with other businesses that ship ENDS products and had their supply chains disrupted by PACT Act compliance.

On June 24, 2022, we provided via press release an update on the progress of the PACT Act Exemption, following our successful implementation of the controls, processes and systems required by the USPS in connection with the shipment of ENDS products. We expect the
ability to fulfill ENDS orders with the USPS to allow us to reduce shipping costs, decrease fulfillment times and enhance the overall customer experience for approved wholesale customers.

Reverse Stock Split

On August 4, 2022, we filed the Certificate of Amendment, which effected the Reverse Stock Split of our Common Stock at 5:01 PM Eastern Time on August 9, 2022. As a result of the Reverse Split, every 20 shares of Common Stock issued and outstanding were converted
into one share of Common Stock. We paid cash in lieu of fractional shares, and accordingly, no fractional shares were issued in connection with the Reverse Split.
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The Reverse Stock Split did not change the par value of the Common Stock or the authorized number of shares of Common Stock. All outstanding options, restricted stock awards, warrants and other securities entitling their holders to purchase or otherwise receive shares of
our Common Stock have been adjusted as a result of the Reverse Stock Split, as required by the terms of each security. The number of shares available to be awarded under the Equity Plan have also been appropriately adjusted.

2022 Plan

On March 10, 2022, we announced our strategic plan (the “2022 Plan”) to reduce our cost structure, increase liquidity and accelerate our path to profitability. The 2022 Plan includes a recently completed reduction in force, reduction of facility footprints worldwide, a sale
leaseback of our headquarters building, disposition of non-core assets, discontinuation of lower-margin third-party brands, increase of prices on select products and securing an asset-based loan that will support our working capital needs (with respect to the sale of the Company’s
headquarters building, discontinuation and disposition of non-core and lower-margin inventory and securing an asset-backed loan, the “Liquidity Initiatives”).

On June 22, 2022, we provided an update on the Liquidity Initiatives, which our management believes can generate more than $30.0 million of liquidity on a non-dilutive basis by the end of 2022 if all measures are successful. On July 19, 2022, Warehouse Goods entered into
that certain Membership Interest Purchase Agreement and supporting documents to sell our 50% stake in VIBES Holdings LLC for total consideration of $4.6 million in cash. Additionally, on August 9, 2022, we entered into an asset-based loan pursuant to that certain Loan and
Security Agreement, dated as of August 8, 2022 (the “Loan Agreement”), by and among the Company, certain subsidiaries of the Company as guarantors, the parties thereto from time to time as lenders (the “Lenders”), and WhiteHawk Capital Partners LP, as the agent for the Lenders.
As described in the Loan Agreement, the Lenders agreed to make available to us a term loan of up to $15.0 million on the terms and conditions set forth therein and the other Financing Agreements (as defined therein). Subsequently, on August 16, 2022, 1095 Broken Sound Pwky
entered into a Purchase and Sale Agreement with a third-party whereby 1095 Broken Sound agreed to sell a certain parcel of real estate including our headquarters building in Boca Raton, Florida for total consideration of $9.95 million, and on September 22, 2022 we closed on the
sale. We expect to remain in our current headquarters space at 1095 Broken Sound Parkway, Suite 300 in Boca Raton, Florida through the end of November 2022, at which point we will transition our headquarters to Suite 100.

Finally, we are working to sell our excess & obsolete (“E&O”) inventory of lower-margin, non-strategic products, along with reducing our overall level of inventory on hand. In May 2022, we commenced our official E&O sales program internally and have since sold more
than $2.7 million of previously reserved E&O inventory. Our management anticipates that the proceeds from these E&O sales, combined with a general sell-down of other non-core third-party brand inventory, will generate more than $10.0 million in liquidity.

Management believes that the 2022 Plan will significantly reduce costs, help accelerate the Company's path to profitability, support the growth of the business in a non-dilutive manner, and allow the Company to reinvest capital into its highest margin and highest growth
potential product lines, such as its Greenlane Brands.

Notwithstanding the 2022 Plan, we were required to obtain additional capital through the sale of common stock and warrants in a public offering that closed in October 2022. See Note 9 — October 2022 Offering. This offering was completed in order to meet short term
funding needs, and we are still seeking to execute our 2022 Plan and other liquidity initiatives.

Discontinuation of Nicotine Sales and Increased Focus on Greenlane Brands

Over the course of 2021, we reduced our reliance on lower-margin third-party nicotine brands and increased our focus on our Greenlane Brands, as part of our strategy to scale our portfolio of proprietary brands to build the leading house of brands in the ancillary cannabis
industry. As evidence of this, sales from nicotine products decreased to $0 of total net sales for the nine months ended September 30, 2022 from $0.1 million, or 0.3% of total net sales for the same period in 2021.

COVID-19

In December 2019, a novel strain of coronavirus known as COVID-19 was reported in Wuhan, China. In March 2020, the World Health Organization declared the outbreak of COVID-19 a pandemic. Since the outbreak of COVID-19, we have closely monitored
developments and operated with the health and safety of our employees as the Company's top priority.

Although the impact of the COVID-19 pandemic has not had a significant adverse impact on our operations, we cannot reasonably estimate the length or severity of this pandemic on the macroeconomic environment which we operate in. Accordingly, the extent to which the
COVID-19 pandemic will impact our financial condition or results of operations will depend on future developments, such as the duration and intensity of the pandemic, the effectiveness of COVID-19 vaccines and booster shots, and the overall impact on our customers, employees,
vendors, and operations.

34



Results of Operations
The following table presents operating results for the three and nine months ended September 30, 2022 and 2021:

Three Months Ended 
September 30,

Nine Months Ended 
September 30,

% of Net sales Change % of Net sales
2022 2021 2022 2021 $ % 2022 2021 2022

Net sales 28,680 41,314 100.0 % 100.0 % $ (12,634) (30.6) % 115,130 110,038 100.0 % 100.0 
Cost of sales 23,711 39,827 82.7 % 96.4 % (16,116) (40.5) % 96,094 90,943 83.5 % 82.6 

Gross
profit 4,969 1,487 17.3 % 3.6 % 3,482 234.2 % 19,036 19,095 16.5 % 17.4 

Operating
expenses:

Salaries,
benefits and payroll
taxes 7,000 11,192 24.4 % 27.1 % (4,192) (37.5) % 25,897 23,158 22.5 % 21.0 

General and
administrative 8,547 16,795 29.8 % 40.7 % (8,248) (49.1) % 30,850 34,774 26.8 % 31.6 

Goodwill
and indefinite-lived
intangibles
impairment charge 66,760 — 232.8 % — % 66,760 66,760 — 58.0 % — 

Depreciation
and amortization 2,124 1,199 7.4 % 2.9 % 925 77.1 % 6,876 2,385 6.0 % 2.2 

Total
operating expenses 84,431 29,186 294.4 % 70.7 % 55,245 189.3 % 130,383 60,317 113.3 % 54.8 

Loss from
operations (79,462) (27,699) (277.1) % (67.0) % (51,763) 186.9 % (111,347) (41,222) (96.8) % (37.5)

Other income
(expense), net:

Interest
expense (926) (119) (3.2) % (0.3) % (807) 678.2 % (1,598) (368) (1.4) % (0.3)

Other
income (expense), net 1,173 (894) 4.1 % (2.2) % 2,067 (231.2) % 562 (690) 0.5 % (0.6)

Total
other expense, net 247 (1,013) 0.9 % (2.5) % 1,260 * (1,036) (1,058) (0.9) % (1.0)

Loss before
income taxes (79,215) (28,712) (276.2) % (69.6) % (50,503) 175.9 % (112,383) (42,280) (97.7) % (38.5)

Provision for
(benefit from) income
taxes — 3 — % — % (3) (100.0) % 62 (11) 0.1 % — 

Net loss (79,215) (28,715) (276.2) % (69.6) % (50,500) 175.9 % (112,445) (42,269) (97.8) % (38.5)
Net loss

attributable to non-
controlling interest (4,106) (12,434) (14.3) % (30.1) % 8,328 (67.0) % (9,880) (18,689) (34.4) % (17.0)

Net loss
attributable to Greenlane
Holdings, Inc. $ (75,109) $ (16,281) (261.9) % (39.4) % $ (58,828) 361.3 % $ (102,565) $ (23,580) (63.4) % (21.4)

*Not meaningful

Consolidated Results of Operations

Net Sales
For the three months ended September 30, 2022, net sales were approximately $28.7 million, compared to approximately $41.3 million for the same period in 2021, representing a decrease of $12.6 million, or 30.6%. The decrease was partially offset by the merger with

KushCo in August 2021, which contributed $20.1 million in net sales in 2022 compared to $12.6 million for prior year, which only included September 2021 activity. Excluding KushCo's post-merger sales, net sales decreased 70.2% to $8.6 million for the three months ended
September 30, 2022 compared to $28.7 million for the same period in 2021. Third-party consumer brand sales decreased $14.3 million compared to the same period in 2021 due to our strategy to focus on proprietary brands and business strategy to move away from lower margin third-
party consumer brand sales. Sales of Greenlane Brands decreased $3.6 million, or 54.7%, to $3.0 million for the three months ended September 30, 2022 from $6.6 million for the same period in 2021, driven largely by a decrease in Vibes due to the sale of Greenlane's interest in the
business, a decrease in Eyce and Aerospaced sales, partially offset by an increase in DaVinci.

For the nine months ended September 30, 2022, net sales were approximately $115.1 million, compared to approximately $110.0 million for the same period in 2021, representing an increase of $5.1 million or 4.6%. The increase was primarily due to the merger with KushCo
in August 2021, which contributed $73.5 million in net sales in 2022 versus $12.6 million for prior year, which only included September 2021 activity.. Excluding KushCo's post-merger sales, net sales declined 51% to $41.6 million for the nine months ended September 30, 2022
compared to $85.2 million for the same period in 2021.
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The decrease year over year is related to Industrial Pollen Gear $5.4 million and consumer goods sales for Greenlane Brands $7.6 million and third-party brands decreasing $27.9 million as a whole. The Company is in process of implementing a business strategy to move away from
lower margin third-party consumer brand sales and focus on Greenlane Brands with higher margins. Revenue was negatively impacted by Greenlane's selling it's interest in the Vibes business during the current quarter. Sales were adversely impacted by ERP implementation efforts and
the introduction of new CRM and B2B systems.

Cost of Sales and Gross Margin

For the three months ended September 30, 2022, cost of sales decreased by $16.1 million, or 40.5%, as compared to the same period in 2021. The decrease in cost of sales was attributable to a decrease in revenue.
Gross margin increased to 17.3% for the three months ended September 30, 2022, compared to gross margin of 3.6% for the same period in 2021. Excluding write-offs of damaged and obsolete inventory for the three months ended September 30, 2022 and 2021 of $1.0

million and $7.6 million, respectively, associated with post-merger and ongoing product rationalization initiatives, gross margins decreased 1.1% to 20.8% for the three months ended September 30, 2022, compared to 22.0% for the same period in 2021. The increase in margin is
related to a 71.9% decline in third-party brand sales, which carry a lower margin profile.

For the nine months ended September 30, 2022 cost of sales increased by $5.2 million, or 5.7%, as compared to the same period in 2021. The increase is related to the increase in sales year over year of 4.6%.

Gross margin decreased to 16.5% for the nine months ended September 30, 2022, compared to gross margin of 17.4% for the same period in 2021. Excluding inventory write-offs of damaged and obsolete inventory for the nine months ended September 30, 2022 and 2021,
respectively, of $7.8 million and $7.6 million respectively, associated with post-merger and ongoing product rationalization initiatives, gross margins decreased 1.1% to 20.8% for the nine months ended September 30, 2022, compared to 22.0% for the same period in 2021. Excluding
damaged and obsolete negative impact margins remained relatively flat year over year.

Salaries, Benefits and Payroll Taxes

Salaries, benefits and payroll taxes expenses decreased by approximately $4.2 million, or 37.5%, to $7.0 million for the three months ended September 30, 2022, compared to $11.2 million for the same period in 2021, primarily due to a decrease in stock compensation of $3.4
million related to the acceleration of vesting options due to the KushCo merger.

Salaries, benefits and payroll taxes expenses increased by approximately $2.7 million or 11.8% , to $25.9 million for the the nine months ended September 30, 2022, compared to $23.2 million for the same period in 2021, primarily due to an increase related to the KushCo
merger, partially offset by a $2.7 million decrease in stock compensation.

As we continue to closely monitor the evolving business landscape, including the impacts of COVID-19 and the regulatory and macro environment on our customers, vendors, and overall business performance, we remain committed to right-sizing our organization and
introducing digital solutions while delivering on our strategy to recruit, train, promote and retain the most talented and success-driven personnel in the industry.

General and Administrative Expenses

General and administrative expenses decreased by approximately $8.2 million, or 49.1%, for the three months ended September 30, 2022, compared to the same period in 2021. This decrease was primarily due to an decrease of approximately $5.0 million in marketing
expense, $1.3 million in professional fees and $1.8 million in prepaid inventory write-off for the prior year. Also contributing to the decrease was the gain on the sale of the Vibes business interest $2.1 million, Boca Florida real estate sale $0.8M offset by an increase in bad debt
expense of $0.8 million year over year and fixed asset sale loss of $0.7 million.

General and administrative expenses decreased by approximately $3.9 million or 11.3%, for the nine months ended September 30, 2022, compared to the same period in 2021. This decrease was primarily due to a $3.5 million reduction in professional fees related to the
KushCo merger. Additionally, merchant fees decreased $1.3 million due to a decline in consumer revenue, insurance decreased $1.3 million due to a one-time D&O insurance payment related to the KushCo merger in the prior year, marketing expenses decreased $0.6 million, and
restructuring expenses decreased $0.6 million. These declines were partially offset by a $2.2 million increase in bad debt, $1.9 million increase in facilities, and $0.8 million increase in outbound shipping driven by the KushCo merger. Also contributing to the decrease was the gain on
the sale of the Vibes business interest of $2.1 million, and then Boca Raton, Florida real estate sale of $0.8M offset by a loss of $0.7 million related to a fixed asset sale.

Goodwill and Indefinite-Lived Intangibles Impairment Charge
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We incurred a goodwill and indefinite-lived intangibles impairment charge of approximately $66.8 million during the three months ended September 30, 2022, compared to no such impairment charge for the comparable period in 2021. This impairment charge was due to
declining business and declining enterprise value.

We incurred a goodwill and indefinite-lived intangibles impairment charge of approximately $66.8 million during the nine months ended September 30, 2022, compared to no such impairment charge for the comparable period in 2021. This impairment charge was due to
declining business and declining enterprise value.

Depreciation and Amortization Expense

Depreciation and amortization expense increased $0.9 million, or 77.1%, for the nine months ended September 30, 2022, compared to the same period in 2021. The increase is primarily related to the additional depreciation and amortization expense related to assets acquired
in conjunction with the KushCo merger, the Eyce and DaVinci business acquisitions, and the ERP implementation.

Depreciation and amortization expense increased $4.5 million, or 188.3%, for the nine months ended September 30, 2022, compared to the same period in 2021. The increase is primarily related to the additional depreciation and amortization expense related to assets acquired
in conjunction with the KushCo merger, the Eyce and DaVinci business acquisitions, and the ERP implementation.

Other Income (Expense), Net

Interest expense.
Interest expense increased approximately $0.8 million during the three months ended September 30, 2022. The increase is primarily related to the new ABL facility and promissory notes for the Eyce and DaVinci acquisition.

Interest expense decreased approximately $1.2 million during the nine months ended September 30, 2022. The increase is primarily related to the new ABL facility and promissory notes for the Eyce and DaVinci acquisition.

Other expense, net.

Other income (expense), net, expense increased by approximately $2.1 million million for the three months ended September 30, 2022, compared to the same period in 2021. The change is primarily due to a gain related to the change in fair value of contingent consideration of
$1.0 million related to the DaVinci acquisition.

Other income (expense), net, expense increased by approximately $1.3 million for the nine months ended September 30, 2022, compared to the same period in 2021. The change is primarily due to a gain related to the change in fair value of contingent consideration of $1.0
million related to the DaVinci acquisition.

Provision for (Benefit from) Income Taxes

As a result of the IPO and the related transactions completed in April 2019 (described further in "Note 1—Business Operations and Organizations" of the Notes to Condensed Consolidated Financial Statements included in Part I, Item 1 of this Form 10-Q), we own a portion of
the Common Units of the Operating Company, which is treated as a partnership for U.S. federal and most applicable state and local income tax purposes. As a partnership, the Operating Company is generally not subject to U.S. federal and certain state and local income taxes,
however, certain states in which the Operating Company does business impose state composite and/or withholding income taxes. Any taxable income or loss generated by the Operating Company is passed through to and included in the taxable income or loss of its members, including
Greenlane, on a pro-rata basis, in accordance with the terms of the Operating Agreement. The Operating Company is also subject to taxes in foreign jurisdictions. We are a corporation subject to U.S. federal income taxes, in addition to state and local income taxes, based on our share
of the Operating Company’s pass-through taxable income.

For the three and nine months ended September 30, 2022 and 2021, respectively, the effective tax rate differed from the U.S. federal statutory tax rate of 21% primarily due to the Operating Company's pass-through structure for U.S. income tax purposes, the relative mix in
earnings and losses in the U.S. versus foreign tax jurisdictions, and the valuation allowance against the deferred tax asset.

Segment Operating Performance

Following the completion of the KushCo merger in late August 2021, we reassessed our operating segments based on our new organizational structure. Based on this assessment, we determined we had the following two operating segments beginning with the fourth quarter of
2021, which are the same as our reportable segments: (1) Consumer Goods, which largely comprises Greenlane's legacy operations across the United States, Canada, and Europe, and (2) Industrial Goods, which largely
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comprises KushCo's legacy operations. These changes in operating segments align with how we manage our business beginning with the fourth quarter of 2021.

The Consumer Goods segment focuses on serving consumers across wholesale, retail and e-commerce operations—through both our proprietary brands, including Eyce, DaVinci, VIBES, Marley Natural, Keith Haring, and Higher Standards, as well as lifestyle products and
accessories from leading brands, like PAX, Storz and Bickel, Grenco Science, and many more. The Consumer Goods segment forms a central part of our growth strategy, especially as it relates to scaling our own portfolio of higher-margin proprietary owned brands.

The Industrial Goods segment focuses on serving the premier MSOs and retailers through our wholesale operations by providing ancillary products essential to their growth, such as customizable packaging and supply products and vaporization solutions offering which
includes CCELL branded products.

Our CODM allocates resources to and assesses the performance of our two operating segments based on the operating segments' net sales and gross profit. The following table sets forth information by reportable segment for the three and nine months ended September 30,
2022 and 2021, respectively:

Three Months Ended 
September 30,

Nine Months Ended 
September 30,

% of Total Net sales Change % of Total Net sales Change
2022 2021 2022 2021 $ % 2022 2021 2022 2021 $ %

Net sales:
Consumer Goods $ 8,565 $ 24,724 29.9 % 59.8 % $ (16,159) (65.4)% $ 41,617 $ 85,232 36.1 % 77.5 % $ (43,615) (51.2)%
Industrial Goods 20,115 16,590 70.1 % 40.2 % 3,525 21.2 % 73,513 24,806 63.9 % 22.5 % 48,707 196.4 %

Total net sales $ 28,680 $ 41,314 $ 115,130 $ 110,038 

% of Segment Net sales Change % of Segment Net sales Change
Cost of sales: 2022 2021 2022 2021 $ % 2022 2021 2022 2021 $ %

Consumer Goods $ 7,937 $ 23,213 92.7 % 93.9 % $ (15,276) (65.8)% $ 35,104 $ 68,766 84.4 % 80.7 % $ (33,662) (49.0)%
Industrial Goods 15,774 16,614 78.4 % 100.1 % (840) (5.1)% 60,990 22,177 83.0 % 89.4 % 38,813 175.0 %

Total cost of sales $ 23,711 $ 39,827 $ 96,094 $ 90,943 

Gross profit:
Consumer Goods $ 628 $ 1,511 7.3 % 6.1 % $ (883) (58.4)% $ 6,513 $ 16,466 15.6 % 19.3 % $ (9,953) (60.4)%
Industrial Goods 4,341 (24) 21.6 % (0.1)% 4,365 (18187.5)% 12,523 2,629 17.0 % 10.6 % 9,894 376.3 %

Total gross profit $ 4,969 $ 1,487 $ 19,036 $ 19,095 

Consumer Goods

For the three months ended September 30, 2022, our Consumer Goods operating segment reported net sales of approximately $8.6 million compared to approximately $24.7 million for the same period in 2021, representing a decrease of $16.2 million or 65.4%. The year-
over-year decrease represented a $5.6 million or 63.2% decrease in Greenlane Brands sales and a $14.3 million or 71.9% decrease in consumer third-party brand sales due to our strategy to focus on proprietary brands with higher margins. The company has also sold Greenlane's
interest in the Vibes business impacting sales negatively.

For the nine months ended September 30, 2022, our Consumer Goods operating segment reported net sales of approximately $41.6 million compared to approximately $85.2 million for the same period in 2021, representing a decrease of $43.6 million or 51.2%. The year-
over-year decrease is driven by a decrease in third-party and Greenlane brand sales. The company has also sold Greenlane's interest in the Vibes business impacting sales negatively.

For the three months ended September 30, 2022, cost of sales decreased by $15.3 million, or 65.8%, as compared to the same period in 2021. The decrease in cost of sales was primarily due to the $16.2 million aforementioned sales decrease of 65.4%.

For the nine months ended September 30, 2022, cost of sales decreased by $33.7 million or 49.0% , as compared to the same period in 2021. The decrease in cost of sales was primarily due to a $43.6 million or 51.2% decrease in sales compared to the same period in 2021.
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Gross margin increased 1.2% to 7.3% for the three months ended September 30, 2022, compared to gross margin of approximately 6.1% for the same period in 2021. The low margins in both years are related to excess and obsolete inventory charges associated with inventory
and product rationalization initiatives. Excluding these D&O charges of $0.8 million, gross margin was approximately 17.0% for the three months ended September 30, 2022, compared to gross margin of approximately 23.5% for the same period in 2021 which incurred $4.3 million of
D&O write-offs.

Gross margin decreased 3.7% to 15.6% for the nine months ended September 30, 2022, compared to gross margin of approximately 19.3% for the same period in 2021. The decrease is related to excess and obsolete inventory charges associated with inventory and product
rationalization initiatives. Excluding these D&O charges of $3.4 million, gross margin was approximately 23.7% for the nine months ended September 30, 2022, compared to gross margin of approximately 25.8% for the same period in 2021 which incurred $5.5 million of D&O write-
offs.

Industrial Goods

For the three months ended September 30, 2022, our Industrial Goods operating segment reported net sales of approximately $20.1 million compared to approximately $16.6 million for the same period in 2021, representing an increase of $3.5 million or 21.2%. The increase
is directly related to net sales resulting from our merger with KushCo in August 2021.

For the nine months ended September 30, 2022, our Industrial Goods operating segment reported net sales of approximately $73.5 million compared to approximately $24.8 million for the same period in 2021, representing an increase of $48.7 million or 196.4%. The
increase is directly related to the net sales resulting from our merger with KushCo in August 2021.

For the three months ended September 30, 2022, cost of sales decreased by $0.8 million, or 5.1%, as compared to the same period in 2021, due to the increase in sales.

For the nine months ended September 30, 2022, cost of sales increased by $38.8 million or 175.0%, as compared to the same period in 2021, due to the increase in sales year-over-year.

Gross margin was approximately 21.6% for the three months ended September 30, 2022, compared to gross margin of approximately (0.1)% for the same period in 2021, representing a 15017.7% year-over-year increase. Excluding post-merger strategic product rationalization
initiative charges of $0.2 million, gross margin was approximately 22.4% for the three months ended September 30, 2022, compared to gross margin of approximately 17.8% for the same period in 2021 excluding post-merger strategic product rationalization charge of $3.0 million. The
year over year increase in gross margin of approximately 4.6% is related to the sale of higher-margin KushCo related products.

Gross margin was approximately 17.0% million for the nine months ended September 30, 2022, compared to gross margin of approximately 10.6% for the same period in 2021, representing a 60.7% year-over-year increase. Excluding post-merger strategic product
rationalization initiative charges of $4.7 million, gross margin was approximately 23.4% for the nine months ended September 30, 2022, compared to gross margin of approximately 22.6% for the same period in 2021 excluding post-merger strategic product rationalization charge of
$3.0 million. The year-over-year increase in gross margin of approximately 0.8% is related to the sale of higher-margin KushCo related products.

Net Sales by Geographic Regions

Three Months Ended 
September 30,

Nine Months Ended 
September 30,

% of Net sales Change % of Net sales Change
2022 2021 2022 2021 $ % 2022 2021 2022 2021 $ %

Net sales:
United States $ 25,801 $ 37,501 90.0 % 90.8 % $ (11,700) (31.2)% $ 106,407 $ 96,862 92.4 % 88.0 % $ 9,545 9.9 %
Canada 1,543 982 5.4 % 2.4 % 561 57.1 % 4,273 4,955 3.7 % 4.5 % (682) (13.8)%
Europe 1,336 2,831 4.7 % 6.8 % (1,495) (52.8)% 4,464 8,221 3.9 % 7.5 % (3,757) (45.7)%

Total net sales $ 28,680 $ 41,314 100.1 % 100.0 % $ (12,634) (30.6)% $ 115,144 $ 110,038 100.0 % 100.0 % $ 5,106 4.6 %

United States

For the three months ended September 30, 2022, our United States net sales were approximately $25.8 million, compared to approximately $37.5 million for the same period in 2021, representing a decrease of $11.7 million, or 31.2%. The year-over-year decrease was
primarily reduced by the impact of the KushCo merger, which contributed $20.1 million in total net sales. Excluding net sales contributed by KushCo, total net sales decreased by approximately $20.1 million, or 70.2%, to approximately $8.6 million for the three months ended
September 30, 2022, compared to the same period in 2021. The year-
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over-year decrease was principally due to a decrease in wholesale revenue of $10.0 million, and a decrease in consumer retail and marketplace revenue of $4.2 million.

For the nine months ended September 30, 2022, our United States net sales were approximately $106.4 million, compared to approximately $96.9 million for the same period in 2021, representing an increase of $9.5 million, or 9.9%. The year-over-year increase was primarily
due to the merger with KushCo, which contributed $70.9 million in total net sales. Excluding net sales contributed by KushCo, total net sales decreased by approximately $37.5 million, or 106.6%, to approximately $35.1 million for the nine months ended September 30, 2022,
compared to the same period in 2021. The decrease was driven by a decrease in wholesale revenue and consumer marketplace and e-commerce business.

Canada

For the three months ended September 30, 2022, our Canadian net sales were approximately $1.5 million, compared to approximately $1.0 million for the same period in 2021, representing an increase of $0.6 million, or 57.1%. The year-over-year increase was primarily due
to the merger with KushCo, which contributed in total net sales. This was partially offset by a $0.4 million decrease in consumer revenue.

For the nine months ended September 30, 2022, our Canadian net sales were approximately $4.3 million, compared to approximately $5.0 million for the same period in 2021, representing a decrease of $0.7 million, or 13.8%. The year-over-year decrease was primarily due to
a decrease in wholesale revenue offset by incremental sales contributed by KushCo.

Europe

For the three months ended September 30, 2022, our European net sales were approximately $1.3 million, compared to approximately $2.8 million for the same period in 2021, representing a decrease of $1.5 million or 52.8%. This was primarily due to a $0.9 million, or
65.2%, decrease in our e-commerce sales.

For the nine months ended September 30, 2022, our European net sales were approximately $4.5 million, compared to approximately $8.2 million for the same period in 2021, representing a decrease of $3.8 million, or 45.7%. This was primarily due to a decrease in wholesale
sales.

Liquidity and Capital Resources

We believe that our cash on hand will be sufficient to fund our working capital and capital expenditure requirements, as well as our debt repayments and other liquidity requirements associated with our existing operations, for at least the next 12 months.

Our primary requirements for liquidity and capital are working capital, debt service related to recent acquisitions and general corporate needs. Our primary sources of liquidity are our cash on hand and the cash flow that we generate from our operations, as well as proceeds
other equity issuances such as our June 2022 and August 2022 offerings. As of September 30, 2022, 2022, we had approximately $8.0 million of cash, of which $1.0 million was held in foreign bank accounts, and approximately $39.4 million of working capital, which is calculated as
total current assets minus total current liabilities, as compared to approximately $12.9 million of cash, of which $0.7 million was held in foreign bank accounts, and approximately $53.8 million of working capital as of December 31, 2021. The repatriation of cash balances from our
foreign subsidiaries could have adverse tax impacts or be subject to capital controls; however, these balances are generally available to fund the ordinary business operations of our foreign subsidiaries without legal or other restrictions.

On June 27, 2022, we entered into a securities purchase agreement with an accredited investor, pursuant to which we agreed to issue and sell an aggregate of 585,000 shares of our Class A common stock, pre-funded warrants to purchase up to 495,000 shares of our Class A
common stock (the “June 2022 Pre-Funded Warrants”) and warrants to purchase up to 1,080,000 shares of our Class A common stock (the “June 2022 Standard Warrants” and, together with the June 2022 Pre-Funded Warrants, the “June 2022 Warrants”), in a registered direct offering
(the “June 2022 Offering”). The shares of Class A common stock and June 2022 Warrants were sold in Units (the “June 2022 Units”), with each unit consisting of one share of Class A common stock or a June 2022 Pre-Funded Warrant and a June 2022 Standard Warrant to purchase
one share of our Class A common stock. The June 2022 Units were offered by the Company pursuant to the Shelf Registration Statement. Subject to certain ownership limitations, the June 2022 Standard Warrants are exercisable for five years from the six-month anniversary of
issuance at an exercise price equal to $5.00 per share of Class A common stock. Each June 2022 Pre-Funded Warrant was exercisable for one share of Class A common stock at an exercise price of $0.002. The June 2022 Offering generated gross proceeds of approximately $5.4
million and net proceeds to the Company of approximately $5.0 million. All June 2022 Pre-Funded Warrants were exercised in July 2022, based upon which we issued an additional 495,000 shares of our Class A common stock, for de minimis net proceeds.

On March 10, 2022, we announced the 2022 Plan to reduce our cost structure, increase liquidity and accelerate our path to profitability. The 2022 Plan includes a recently completed reduction in force, reduction of facility footprints worldwide, a sale leaseback of our
headquarters building, disposition of non-core assets, discontinuation of lower-margin third-party brands, increase of prices on select products and securing an asset-based loan that will support our working capital needs (with
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respect to the sale of the Company’s headquarters building, discontinuation and disposition of non-core and lower-margin inventory and securing an asset-backed loan, the “Liquidity Initiatives”). Please see "Item 2 — Management's Discussion and Analysis of Financial Condition and
Results of Operations — Overview — 2022 Plan" for more information.

On July 19, 2022, we entered into the Sale Agreement with Portofino to sell the Company’s 50% stake in VIBES Holdings LLC for total consideration of $4.6 million in cash and on August 9, 2022, we entered into the Loan Agreement whereby the Lenders agreed to make
available to the Company a term loan of up to $15.0 million.

On October 1, 2018, one of the Operating Company’s wholly-owned subsidiaries closed on the purchase of a building for $10.0 million, which serves as our corporate headquarters. The purchase was financed through a real estate term note (the “Real Estate Note”) in the
principal amount of $8.5 million, with one of the Operating Company’s wholly-owned subsidiaries as the borrower and Fifth Third Bank as the lender. Principal amounts plus any accrued interest at a rate of LIBOR plus 2.39% are due monthly. Our obligations under the Real Estate
Note are secured by a mortgage on the property. On September 22, 2022 (the “Closing Date”), 1095 Broken Sound consummated the previously disclosed transactions contemplated by that certain Purchase and Sale Agreement, dated as of August 16, 2022, by and between 1095
Broken Sound and ASC Capital LLC (the “Purchaser”) whereby 1095 Broken Sound agreed to sell a certain parcel of real estate including the our headquarters building to the Purchaser for total consideration of $9.95 million in cash (collectively, the “HQ Transaction”). On the
Closing Date, the Company used the proceeds from the HQ Transaction to repay the remainder of the Real Estate Note in full. The remaining proceeds will be used for general corporate purposes.

On July 19, 2022, Warehouse Goods LLC ("Warehouse Goods"), a wholly owned subsidiary of the Company, entered into a Membership Interest Purchase Agreement and supporting documents (collectively, the “Sale Agreement”), to sell the Company’s 50% stake in VIBES
Holdings LLC for total consideration of $4.6 million in cash and on August 9, 2022, we entered into an asset-based loan agreement dated as of August 8, 2022 (the “Loan Agreement”), which makes available to the Company a term loan of up to $15.0 million.

On October 13, 2022, we entered into the Settlement Agreement with the Vendor for the repayment of the Remaining Liabilities due to the Vendor relating to previously purchased inventory. As previously disclosed and in connection with the our ongoing discussions with the
Vendor, on July 18, 2022, we paid $1.0 million of the approximately $6.0 million balance due to the Vendor in cash and during the period of July 26, 2022 through July 31, 2022, returned approximately $1.1 million in inventory to the Vendor, which was accepted by the Vendor and
was credited against the remaining outstanding balance owed by us to the Vendor. The Settlement Agreement provides for a payment plan pursuant to which the we have agreed to repay the Remaining Liabilities in weekly installments commencing on October 14, 2022. Pursuant to
the terms of the Settlement Agreement, the Remaining Liabilities will be repaid in full on December 9, 2022.

On October 24, 2022, Warehouse Goods sold 38,839 shares of High Tide common stock for total consideration of approximately $0.05 million.

On October 27, 2022, we entered into securities purchase agreements with certain investors, pursuant to which we agreed to issue and sell an aggregate of 6,955,555 shares of our Class A common stock, 1,377,780 October 2022 Pre-Funded Warrants and 16,666,670 October
2022 Standard Warrants. Each October 2022 Unit consisted of one share of Class A common stock or a October 2022 Pre-Funded Warrant and two October 2022 Standard Warrants to purchase one share of our Class A common stock. The October 2022 Units were offered pursuant to
the S-1 Registration Statement. The October 2022 Standard Warrants are exercisable immediately at an exercise price equal to $0.90 per share of Class A common stock for a period of seven years. Each October 2022 Pre-Funded Warrant is exercisable immediately with no expiration
date for one share of Class A common stock at an exercise price of $0.0001. The October 2022 Offering generated gross proceeds of approximately $7.5 million and net proceeds to the Company of approximately $6.8 million. For more information regarding the October 2022
Offering, please see "Note 13 - Subsequent Events."

On November 3, 2022, Merger Sub Gotham 2 sold its interest in XS Financial to certain purchasers for total consideration of approximately $0.65 million, minus certain fees. On the same day, we also entered into the Lease Termination Agreement, which provided for the
termination of our lease at 6261 Katella Avenue in Cypress, California. Pursuant to the terms of the Lease Termination Agreement, we agreed to pay a fee of approximately $0.46 million as an early termination fee in consideration for the Landlord's agreement to terminate all of our
remaining obligations under the Cypress lease. We expect the Lease Termination to result in approximately $1.7 million in savings, although we can provide no assurances as to the total amount of savings realized from the Lease Termination.

We have an effective shelf registration statement on Form S-3 (the "Shelf Registration Statement") and may opportunistically conduct securities offerings from time to time in order to meet our liquidity needs. The Shelf Registration Statement registers shares of our Class A
common stock, preferred stock, $0.0001 par value per share (the "preferred stock"), depository shares representing our preferred stock, warrants to purchase shares of our Class A common stock, preferred stock or depository shares, and rights to purchase shares of our Class A
common stock or preferred stock that may be issued by us in a maximum aggregate amount of up to $200 million. In August 2021, we filed a prospectus supplement and established an "at-the-market" equity offering program (the "ATM Program") that provides for the sale of shares of
our Class A common stock having an aggregate offering price of up to $50 million, from time to time. Net proceeds from sales of our shares of Class A common stock under the ATM Program are expected to be used for working capital and general corporate purposes. However, we
may be unable to access the capital markets because of current market volatility and the performance of our stock price.
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On March 31, 2022, the date on which our Annual Report on Form 10-K for the fiscal year ended December 31, 2021 (the "2021 Annual Report") was filed with the SEC, the Shelf Registration Statement became subject to the offering limits set forth in Instruction I.B.6
because our public float was less than $75 million. For so long as our public float is less than $75 million, the aggregate market value of securities sold by us under the Shelf Registration Statement (including our ATM Program) pursuant to Instruction I.B.6 during any twelve
consecutive months may not exceed one-third of our public float. Since the launch of the ATM program in August 2021 and through September 30, 2022, we sold 972,624 shares of our Class A common stock under the ATM Program, which generated gross proceeds of approximately
$12.7 million. In light of our low cash position, we have been forced to sell stock under our ATM program at prices that may not otherwise be attractive and are dilutive. We have offered $6.8 million in securities pursuant to Instruction I.B.6 in the twelve calendar months preceding
the date of filing of this Quarterly Report on Form 10-Q. Following the completion of the June 2022 Offering we are unable to issue additional shares of Class A common stock pursuant to the ATM Program or otherwise use the Shelf Registration Statement for a period of time due to
the restrictions under Instruction I.B.6 to Form S-3, which will limit our liquidity options in the capital markets.

Our future liquidity needs may also include payments in respect of the redemption rights of the Common Units held by its members that may be exercised from time to time (should we elect to exchange such Common Units for a cash payment), payments under the TRA and
state and federal taxes to the extent not sheltered by our tax assets, including those arising as a result of purchases, redemptions or exchanges of Common Units for Class A common stock. Although the actual timing and amount of any payments that may be made under the TRA will
vary, the payments that we will be required to make to the members may be significant. Any payments made by us to the members under the TRA will generally reduce the amount of overall cash flow that might have otherwise been available to us or to the Operating Company and, to
the extent that we are unable to make payments under the TRA for any reason, the unpaid amounts generally will be deferred and will accrue interest until paid by us; provided, however, that nonpayment for a specified period may constitute a material breach of a material obligation
under the TRA and therefore may accelerate payments due under the TRA.

Our opinions concerning liquidity are based on currently available information. To the extent this information proves to be inaccurate, or if circumstances change, future availability of trade credit or other sources of financing may be reduced and our liquidity could be
adversely affected. Our future capital requirements and the adequacy of available funds will depend on many factors, including those described in the section titled “Risk Factors” in Item 1A of our Annual Report on Form 10-K for the year ended December 31, 2021. Depending on the
severity and direct impact of these factors on us, we may be unable to secure additional financing to meet our operating requirements on terms favorable to us, or at all.

As of September 30, 2022, we did not have any off-balance sheet arrangements that are reasonably likely to have a material current or future effect on our financial condition, results of operations, liquidity, capital expenditures, or capital resources.

Cash Flows

The following summary of cash flows for the periods indicated has been derived from our condensed consolidated financial statements included elsewhere in this Quarterly Report on Form 10-Q:

Nine Months Ended September 30,
(in thousands) 2022 2021
Net cash used in operating activities $ (22,488) $ (32,028)
Net cash provided by (used in) investing activities 12,500 (14,256)
Net cash provided by financing activities 7,535 28,871 

Net Cash Used in Operating Activities

During the nine months ended September 30, 2022, net cash used in operating activities of approximately $22.5 million consisted of (i) net loss of $112.4 million, offset by non-cash adjustments to net loss of approximately $74.3 million, and (ii) a $15.7 million decrease in
working capital primarily driven by increases in accounts payable, accrued expenses and customer deposits of approximately $9.9 million, offset by increases in accounts receivable, inventories, vendor deposits and other current assets of approximately $25.6 million.

During the nine months ended September 30, 2021, net cash used in operating activities of approximately $32.0 million consisted of (i) net loss of $42.3 million, offset by non-cash adjustments to net loss of approximately $7.1 million, and (ii) $2.2 million cash used in
working capital primarily driven by decreases in accounts payable and accrued expenses of approximately $13.7 million, offset by decreases in accounts receivable, inventories, vendor deposits and other current assets of approximately $11.5 million, which included the collection of
an indemnification asset of approximately $0.9 million, and the reduction of our VAT receivable balance upon the collection of a refund from the Dutch tax authorities of approximately $4.1 million.

Net Cash Provided by (Used in) Investing Activities
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During the nine months ended September 30, 2022, net cash provided by investing activities of approximately $12.5 million largely consisted of proceeds from the same of assets held for sale of $9.6 million and proceeds from the sales of our interests in VIBES of $4.6
million, offset by cash used for development costs for our new enterprise resource planning (ERP) system of $1.7 million.

During the nine months ended September 30, 2021, net cash used in investing activities of approximately $14.3 million consisted of (i) approximately $12.3 million of cash used for the acquisition of Eyce and KushCo, net of cash acquired, (ii) $2.3 million for capital
expenditures, including development costs for our new enterprise resource planning system, and (iii) $0.3 million of cash for the purchase of intangible assets, offset by proceeds from the sale of assets held for sale of approximately $0.7 million.

Net Cash Provided by Financing Activities

During the nine months ended September 30, 2022, net cash provided by financing activities of approximately $7.5 million primarily consisted of cash proceeds of approximately $14.1 million from the issuance of Class A common stock through our ATM Program and the
June 2022 Offering, offset primarily by approximately $2.8 million in payments on notes payable, finance lease obligations and other long-term liabilities, and approximately $0.9 million in payments of contingent consideration related to the Eyce LLC acquisition.

During the nine months ended September 30, 2021, net cash used in financing activities primarily consisted of approximately $0.2 million in payments on other long-term liabilities, notes payable and finance lease obligations, $0.2 million in member distributions, offset by
$0.1 million of cash proceeds from the exercise of stock options.

Critical Accounting Policies and Estimates

See Part II, Item 7, "Critical Accounting Policies and Estimates" in our Annual Report on Form 10-K for the year ended December 31, 2021. Also see "Note 2 - Summary of Significant Accounting Policies" within Part I, Item 1 of this Form 10-Q for a discussion of the
voluntary accounting principle change made beginning with the quarterly period ended March 31, 2022.

ITEM 3. QUANTITATIVE AND QUALITATIVE DISCLOSURES ABOUT MARKET RISK

Not required.

ITEM 4. CONTROLS AND PROCEDURES

Management's Evaluation of Disclosure Controls and Procedures

We have established disclosure controls and procedures as defined in Rule 13a-15(e) and 15d-15(e) under the Securities Exchange Act of 1934, as amended (the “Exchange Act”), that are designed to ensure that information required to be disclosed by us in the reports that we
file or submit under the Exchange Act is recorded, processed, summarized and reported, within the time periods specified in the SEC’s rules and forms, and is accumulated and communicated to management, including our Chief Executive Officer and our Chief Financial Officer, as
appropriate, to allow for timely decisions regarding disclosure. In designing and evaluating the disclosure controls and procedures, management recognizes that any controls and procedures, no matter how well designed and operated, can provide only reasonable assurance of achieving
the desired control objectives, and management is required to apply its judgment in evaluating the cost-benefit relationship of possible controls and procedures. Accordingly, even effective disclosure controls and procedures can only provide reasonable assurance of achieving their
control objectives.

Under the supervision and with the participation of management, including our Chief Executive Officer and our Chief Financial Officer, we evaluated the effectiveness of our disclosure controls and procedures as of September 30, 2022. Based upon their evaluation, our Chief
Executive Officer and our Chief Financial Officer concluded that, as of September 30, 2022, our disclosure controls and procedures were not effective because of the material weaknesses in our internal control over financial reporting described in Item 9A of Part II of our Annual
Report on Form 10-K for the year ended December 31, 2021, which have not yet been remediated as of September 30, 2022.

Material Weaknesses Remediation Plan and Status

As previously described in Item 9A of our Annual Report on Form 10-K for the year ended December 31, 2021, we began implementing a remediation plan to address the material weaknesses identified in the prior year, and our management continues to be actively engaged
in the remediation efforts. To remediate the identified material weaknesses, we are continuing to take the following remediation actions:

• implement enhancements to company-wide risk assessment processes and to process and control documentation;
• enhance the Company's review and sign-off procedures for IT implementations;
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• implement additional review procedures designed to enhance the control owner’s execution of control activities, including entity level controls, through the implementation of improved documentation standards evidencing execution of these controls, oversight, and training;
• improve control activities and procedures associated with certain accounting areas, including proper segregation of duties and assigning personnel with the appropriate experience as preparers and reviewers over analyses relating to such accounting areas;
• educate and train control owners regarding internal control processes to mitigate identified risks and maintain adequate documentation to evidence the effective design and operation of such processes; and
• implement enhanced controls to monitor the effectiveness of the underlying business process controls that are dependent on the data and financial reports generated from the relevant information systems.

We are also continuing to evaluate additional controls and procedures that may be required to remediate the identified material weaknesses. We cannot provide assurances that the previously reported material weaknesses will be considered remediated until the applicable
controls operate for a sufficient period of time and management has concluded, through testing, that these controls are operating effectively.

Changes in Internal Control Over Financial Reporting

In 2020 we began a multi-year implementation of a new ERP system, which will replace our existing core financial systems. The ERP system is designed to accurately maintain the Company’s financial records, enhance the flow of financial information, improve data
management and provide timely information to our management team. We completed the implementation for certain subsidiaries during the first quarter of 2022, which included changes to our processes, procedures and internal controls over financial reporting during the first quarter
of 2022. As the implementation of the new ERP system progresses for our other subsidiaries, we expect to continue to change certain processes and procedures which, in turn, are expected to result in changes to our internal control over financial reporting. As such changes occur, we
will evaluate quarterly whether such changes materially affect our internal control over financial reporting.

There were no other changes to our internal control over financial reporting that occurred during the quarter ended September 30, 2022 that have materially affected, or are reasonably likely to materially affect, our internal control over financial reporting.

PART II. OTHER INFORMATION

ITEM 1. LEGAL PROCEEDINGS

For a description of our material pending legal proceedings, see Note 7 of the Notes to Condensed Consolidated Financial Statements included in Part I, Item 1 of this Quarterly Report on Form 10-Q.

ITEM 1A. RISK FACTORS

As of September 30, 2022, there have been no material changes from the risk factors previously disclosed in response to “Part I – Item 1A. ‘Risk Factors’” in our Annual Report on Form 10-K for the year ended December 31, 2021, filed with the SEC on March 31, 2022.

ITEM 2. UNREGISTERED SALES OF EQUITY SECURITIES AND USE OF PROCEEDS

During the three months ended September 30, 2022, we issued shares of Class A common stock in exchange for an equivalent number of shares of Class B common stock and Common Units of the Operating Company pursuant to the terms of our Amended and Restated
Certificate of Incorporation and the Operating Company's Third Amended and Restated Operating Agreement, as follows:

Date Class A shares issued
* July 19, 2022 799,902 

August 31, 2022 108,310 
September 30, 2022 2,875 

*After giving effect to the one-for-20 Reverse Stock Split effective August 9, 2022.

These shares were issued in reliance on an exemption from registration pursuant to Section 4(a)(2) of the Securities Act of 1933.

ITEM 5. OTHER INFORMATION
None.
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ITEM 6. EXHIBITS

Exhibit Number Description
4.1 Form of October 2022 Standard Warrant (Incorporated by reference to Exhibit 4.1 to Greenlane's Current Report on Form 8-K, filed on November 1, 2022).
4.2 Form of October 2022 Pre-Funded Warrant (Incorporated by reference to Exhibit 4.2 to Greenlane’s Current Report on Form 8-K, filed November 1, 2022).
10.1 Form of October 2022 Securities Purchase Agreement (Incorporated by reference to Exhibit 10.1 to Greenlane’s Current Report on Form 8-K, filed November 1, 2022).
10.2 Placement Agency Agreement, dated October 27, 2022 (Incorporated by reference to Exhibit 10.2 to Greenlane's Current Report on Form 8-K, filed November 1, 2022).
10.3* Purchase and Sale Agreement, dated as of August 16, 2022, by and between 1095 Broken Sound Pwky LLC and ASC Capital LLC
10.4* Loan and Security Agreement, dated as of August 8, 2022, by and between Greenlane Holdings, Inc., the subsidiaries of Greenlane Holdings, Inc. named therein as guarantors, the parties thereto from time to time as lenders, and WhiteHawk Capital

Partners LP, as the agent for the Lenders
10.5† Amended and Restated Employment Agreement Employment Agreement by and between Warehouse Goods LLC and Nicholas Kovacevich, dated as of October 6, 2022. (Incorporated by reference to Exhibit 10.1 to Greenlane's Current Report on

Form 8-K, filed October 7, 2022).
10.6* Form of Guaranty Agreement by and between Greenlane Holdings, Inc., the subsidiaries of Greenlane Holdings, Inc. named therein as guarantors, the parties thereto from time to time as Lenders, and WhiteHawk Capital Partners LP, as the agent

for the Lenders (included in Exhibit 10.4).
10.7* Form of Pledge Agreement by and between Greenlane Holdings, Inc., the subsidiaries of Greenlane Holdings, Inc. named therein as guarantors, the parties thereto from time to time as Lenders, and WhiteHawk Capital Partners LP, as the agent for

the Lenders (included in Exhibit 10.4).
10.8* Form of U.S. Intellectual Property Security Agreement by and between Greenlane Holdings, Inc., the subsidiaries of Greenlane Holdings, Inc. named therein as guarantors, the parties thereto from time to time as Lenders, and WhiteHawk Capital

Partners LP, as the agent for the Lenders (included in Exhibit 10.4).
10.9* Form of Canadian Security Agreement by and between Greenlane Holdings, Inc., the subsidiaries of Greenlane Holdings, Inc. named therein as guarantors, the parties thereto from time to time as Lenders, and WhiteHawk Capital Partners LP, as the

agent for the Lenders (included in Exhibit 10.4).
10.10* Form of Canadian Intellectual Property Security Agreement, dated as of August 8, 2022, by and between Greenlane Holdings, Inc., the subsidiaries of Greenlane Holdings, Inc. named therein as guarantors, the parties thereto from time to time as

Lenders, and WhiteHawk Capital Partners LP, as the agent for the Lenders (included in Exhibit 10.4).
31.1* Certification of Chief Executive Officer pursuant to Section 302 of the Sarbanes-Oxley Act of 2002
31.2* Certification of the Principal Financial Officer pursuant to Section 302 of the Sarbanes-Oxley Act of 2002
32.1* Certification of Chief Executive Officer and Principal Financial Officer pursuant to 18 U.S.C. Section 1350, as adopted pursuant to Section 906 of the Sarbanes-Oxley Act of 2002
101* The following materials from the Company’s Quarterly Report on Form 10-Q for the quarter ended September 30, 2022, were formatted in Inline XBRL (Extensible Business Reporting Language): (i) Condensed Consolidated Balance Sheets, (ii)

Condensed Consolidated Statements of Operations and Comprehensive Loss, (iii) Condensed Consolidated Statements of Stockholders’ Equity, and (iv) Condensed Consolidated Statements of Cash Flows. The instance document does not appear in
the Interactive Data File because its XBRL tags are imbedded within the Inline XBRL document.

104* Cover Page Interactive Data File – the cover page XBRL tags are embedded within the Inline XBRL

______________________________________________
* Filed herewith.
† Indicates a management contract or compensatory plan or arrangement.
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SIGNATURES

Pursuant to the requirements of the Securities Exchange Act of 1934, the registrant has duly caused this report to be signed on its behalf by the undersigned thereunto duly authorized.

GREENLANE HOLDINGS, INC.

Date: November 14, 2022 By: /s/ Darshan Dahya
Darshan Dahya
Chief Accounting Officer
(Principal Financial and Accounting Officer)
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Buyer () ( ) and Seller ( ) ( ) acknowledge receipt of a copy of this page, which is Page 1 of 12 Pages. CC 5 R 9/17 ©2017 Florida Realtors® ✖ Commercial Contract 1 1. PARTIES AND PROPERTY: ACS Capital LLC ("Buyer") 2 agrees to buy and 1095 Broken Sound Pkwy LLC ("Seller") 3 agrees to sell the property at: 4 Street Address: _1095 Broken Sound Pkwy. Boca Raton, FL 33487 5 6 Legal Description: _ARVIDA PARK OF COMMERCE PLAT 2_N 217.50 FT OF S_336.58 FT OF E 131.21 FT OF W 7 _166.21 FT & N 4.64 FT OF S_119.08 FT OF E 33.46 FT OF W 124.81 FT OF PAR H 8 and the following Personal Property: _A l l equipment and fixtures associated with the Property. All furniture currently 9 _used by Seller on the 3rd floor. Seller to designate the furniture not included by August 19, 2022 10 (all collectively referred to as the "Property") on the terms and conditions set forth below. 11 2. PURCHASE PRICE: $ 9,950,000.00 12 (a) Deposit held in escrow by: Les H Stevens PA Trust Account 13 ("Escrow Agent") (checks are subject to actual and final collection) 14 Escrow Agent's address:5301 N. Federal Hwy. #130 Boca Raton, FLPhone:_561-989- 9797 15 (b) Additional deposit to be made to Escrow Agent 16 within days (3 days, if left blank) after completion of Due Diligence Period or 17 within days after Effective Date 18 (c) Additional deposit to be made to Escrow Agent 19 within days (3 days, if left blank) after completion of Due Diligence Period or 20 within days after Effective Date 21 (d) Total financing (see Paragraph 5) 22 (e) Other 23 (f) All deposits will be credited to the purchase price at closing. 24 Balance to close, subject to adjustments and prorations, to be paid 25 via wire transfer. $ 200,000.00 $ 200,000.00 $ $ $ $ 9,550,000.00 26 For the purposes of this paragraph, "completion" means the end of the Due Diligence Period or upon delivery of 27 Buyer's written notice of acceptability. 28 3. TIME FOR ACCEPTANCE; EFFECTIVE DATE; COMPUTATION OF TIME: Unless this offer is signed by Seller 29 and Buyer and an executed copy delivered to all parties on or before August 17, 2022 , this offer 30 will be withdrawn and the Buyer's deposit, if any, will

be returned. The time for acceptance of any counter offer will be 31 3 days from the date the counter offer is delivered. The "Effective Date" of this Contract is the date on which the 32 last one of the Seller and Buyer has signed or initialed and delivered this offer or the final counter offer or 33 . Calendar days will be used when computing time periods, except time periods of 5 34 days or less. Time periods of 5 days or less will be computed without including Saturday, Sunday, or national legal 35 holidays. Any time period ending on a Saturday, Sunday, or national legal holiday will extend until 5:00 p.m. of the next 36 business day. Time is of the essence in this Contract. 37 4. CLOSING DATE AND LOCATION: 38 (a) Closing Date: This transaction will be closed on September14, 2022 (Closing Date), unless 39 specifically extended by other provisions of this Contract. The Closing Date will prevail over all other time periods 40 including, but not limited to, Financing and Due Diligence periods. In the event insurance underwriting is suspended ACL 1BSPL Electronically Signed using eSignOnline™ [ Session ID : 35f5c86f-8fed-4d45-8d76-cbfc9d233bf0 ]



 



Buyer () ( ) and Seller ( ) ( ) acknowledge receipt of a copy of this page, which is Page 2 of 12 Pages. CC 5 R 9/17 ©2017 Florida Realtors® ✖ ✖ ✖ 41 on Closing Date and Buyer is unable to obtain property insurance, Buyer may postpone closing up to 5 days after 42 the insurance underwriting suspension is lifted. 43 (b) Location: Closing will take place in PALM BEACH County, Florida. (If left blank, closing will take place in the 44 county where the property is located.) Closing may be conducted by mail or electronic means. 45 5. THIRD PARTY FINANCING: 46 BUYER'S OBLIGATION: On or before days (5 days if left blank) after Effective Date, Buyer will apply for third 47 party financing in an amount not to exceed % of the purchase price or $ , with a fixed 48 interest rate not to exceed % per year with an initial variable interest rate not to exceed %, with points or 49 commitment or loan fees not to exceed % of the principal amount, for a term of years, and amortized 50 over years, with additional terms as follows: 51 N/A . 52 Buyer will timely provide any and all credit, employment, financial and other information reasonably required by any 53 lender. Buyer will use good faith and reasonable diligence to (i) obtain Loan Approval within days (45 days if left 54 blank) from Effective Date (Loan Approval Date), (ii) satisfy terms and conditions of the Loan Approval, and (iii) close 55 the loan. Buyer will keep Seller and Broker fully informed about loan application status and authorizes the mortgage 56 broker and lender to disclose all such information to Seller and Broker. Buyer will notify Seller immediately upon 57 obtaining financing or being rejected by a lender. CANCELLATION: If Buyer, after using good faith and reasonable 58 diligence, fails to obtain Loan Approval by Loan Approval Date, Buyer may within days (3 days if left blank) 59 deliver written notice to Seller stating Buyer either waives this financing contingency or cancels this Contract. 60 If Buyer does neither, then Seller may cancel this Contract by delivering written notice to Buyer at any time thereafter. 61 Unless this financing contingency has been waived, this Contract shall remain subject to the satisfaction, by closing, of 62

those conditions of Loan Approval related to the Property. DEPOSIT(S) (for purposes of Paragraph 5 only): If Buyer 63 has used good faith and reasonable diligence but does not obtain Loan Approval by Loan Approval Date and 64 thereafter either party elects to cancel this Contract as set forth above or the lender fails or refuses to close on or 65 before the Closing Date without fault on Buyer's part, the Deposit(s) shall be returned to Buyer, whereupon both 66 parties will be released from all further obligations under this Contract, except for obligations stated herein as surviving 67 the termination of this Contract. If neither party elects to terminate this Contract as set forth above or Buyer fails to use 68 good faith or reasonable diligence as set forth above, Seller will be entitled to retain the Deposit(s) if the transaction 69 does not close. For purposes of this Contract, "Loan Approval" means a statement by the lender setting forth the terms 70 and conditions upon which the lender is willing to make a particular mortgage loan to a particular buyer. Neither a pre- 71 approval letter nor a prequalification letter shall be deemed a Loan Approval for purposes of this Contract. 72 6. TITLE: Seller has the legal capacity to and will convey marketable title to the Property by statutory warranty 73 deed special warranty deed other , free of liens, easements and 74 encumbrances of record or known to Seller, but subject to property taxes for the year of closing; covenants, 75 restrictions and public utility easements of record; existing zoning and governmental regulations; and (list any other 76 matters to which title will be subject) 77 ; 78 provided there exists at closing no violation of the foregoing and none of them prevents Buyer's intended use of the 79 Property as Office . 80 (a) Evidence of Title: The party who pays the premium for the title insurance policy will select the closing agent 81 and pay for the title search and closing services. Seller will, at (check one) Seller's Buyer's expense and 82 within 15 days after Effective Date or at least days before Closing Date deliver to Buyer (check one) 83 (i) a title insurance commitment by a Florida licensed title insurer setting forth those matters to be discharged by 84 Seller at or before Closing and, upon

Buyer recording the deed, an owner's policy in the amount of the purchase 85 price for fee simple title subject only to exceptions stated above. If Buyer is paying for the evidence of title and 86 Seller has an owner's policy, Seller will deliver a copy to Buyer within 15 days after Effective Date. (ii.) an 87 abstract of title, prepared or brought current by an existing abstract firm or certified as correct by an existing firm. 88 However, if such an abstract is not available to Seller, then a prior owner's title policy acceptable to the proposed 89 insurer as a base for reissuance of coverage may be used. The prior policy will include copies of all policy 90 exceptions and an update in a format acceptable to Buyer from the policy effective date and certified to Buyer or ACL 1BSPL Electronically Signed using eSignOnline™ [ Session ID : 35f5c86f-8fed-4d45-8d76-cbfc9d233bf0 ]



 



Buyer () ( ) and Seller ( ) ( ) acknowledge receipt of a copy of this page, which is Page 3 of 12 Pages. CC 5 R 9/17 ©2017 Florida Realtors® ✖ ✖ 91 Buyer's closing agent together with copies of all documents recited in the prior policy and in the update. If such 92 an abstract or prior policy is not available to Seller then (i.) above will be the evidence of title. 93 (b) Title Examination: Buyer will, within 15 days from receipt of the evidence of title deliver written notice to Seller 94 of title defects. Title will be deemed acceptable to Buyer if (1) Buyer fails to deliver proper notice of defects or (2) 95 Buyer delivers proper written notice and Seller cures the defects within 30 days from receipt of the notice 96 ("Curative Period"). Seller shall use good faith efforts to cure the defects. If the defects are cured within the 97 Curative Period, closing will occur on the latter of 10 days after receipt by Buyer of notice of such curing or the 98 scheduled Closing Date. Seller may elect not to cure defects if Seller reasonably believes any defect cannot be 99 cured within the Curative Period. If the defects are not cured within the Curative Period, Buyer will have 10 days 100 from receipt of notice of Seller's inability to cure the defects to elect whether to terminate this Contract or accept 101 title subject to existing defects and close the transaction without reduction in purchase price. 102 (c) Survey: (check applicable provisions below) 103 Seller will, within 2 days from Effective Date, deliver to Buyer copies of prior surveys, 104 plans, specifications, and engineering documents, if any, and the following documents relevant to this 105 transaction: 106 Leases, phase 1, 2 years prior expenses, vendor contracts, prior inspection reports, as built drawings to the extent in Seller’s possession. , 107 prepared for Seller or in Seller's possession, which show all currently existing structures. In the event this 108 transaction does not close, all documents provided by Seller will be returned to Seller within 10 days from the 109 date this Contract is terminated. 110 Buyer will, at Seller's Buyer's expense and within the time period allowed to deliver and examine 111 title evidence, obtain a current certified survey of the Property from a registered

surveyor. If the survey reveals 112 encroachments on the Property or that the improvements encroach on the lands of another, Buyer will 113 accept the Property with existing encroachments such encroachments will constitute a title defect to be 114 cured within the Curative Period. 115 (d) Ingress and Egress: Seller warrants that the Property presently has ingress and egress. 116 7. PROPERTY CONDITION: Seller will deliver the Property to Buyer at the time agreed in its present "as is" condition, 117 ordinary wear and tear excepted, and will maintain the landscaping and grounds in a comparable condition. Seller 118 makes no warranties other than marketability of title. In the event that the condition of the Property has materially 119 changed since the expiration of the Due Diligence Period, Buyer may elect to terminate the Contract and receive a 120 refund of any and all deposits paid, plus interest, if applicable, or require Seller to return the Property to the required 121 condition existing as of the end of Due Diligence period, the cost of which is not to exceed $5,000.00 (1.5% of 122 the purchase price, if left blank). By accepting the Property "as is", Buyer waives all claims against Seller for any 123 defects in the Property. (Check (a) or (b)) 124 (a) As Is: Buyer has inspected the Property or waives any right to inspect and accepts the Property in its "as is" 125 condition. 126 (b) Due Diligence Period: Buyer will, at Buyer's expense and within 7 days from Effective Date ("Due 127 Diligence Period"), determine whether the Property is suitable, in Buyer's sole and absolute discretion. During the 128 term of this Contract, Buyer may conduct any tests, analyses, surveys and investigations ("Inspections") which 129 Buyer deems necessary to determine to Buyer's satisfaction the Property's engineering, architectural, 130 environmental properties; zoning and zoning restrictions; flood zone designation and restrictions; subdivision 131 regulations; soil and grade; availability of access to public roads, water, and other utilities; consistency with local, 132 state and regional growth management and comprehensive land use plans; availability of permits, government 133 approvals and licenses; compliance with

American with Disabilities Act; absence of asbestos, soil and ground 134 water contamination; and other inspections that Buyer deems appropriate. Buyer will deliver written notice to 135 Seller prior to the expiration of the Due Diligence Period of Buyer's determination of whether or not the Property 136 is acceptable. Buyer's failure to comply with this notice requirement will constitute acceptance of the Property in 137 its present "as is" condition. Seller grants to Buyer, its agents, contractors and assigns, the right to enter the 138 Property at any time during the term of this Contract for the purpose of conducting Inspections, upon reasonable 139 notice, at a mutually agreed upon time; provided, however, that Buyer, its agents, contractors and assigns enter 140 the Property and conduct Inspections at their own risk. Buyer will indemnify and hold Seller harmless from 141 losses, damages, costs, claims and expenses of any nature, including attorneys' fees at all levels, and from 142 liability to any person, arising from the conduct of any and all inspections or any work authorized by Buyer. Buyer 143 will not engage in any activity that could result in a mechanic's lien being filed against the Property without 144 Seller's prior written consent. In the event this transaction does not close, (1) Buyer will repair all damages to the ✖ ✖ ✖ ACL ACL 1BSPL 1BSPL Electronically Signed using eSignOnline™ [ Session ID : 35f5c86f-8fed-4d45-8d76-cbfc9d233bf0 ]



 



Buyer () ( ) and Seller ( ) ( ) acknowledge receipt of a copy of this page, which is Page 4 of 12 Pages. CC 5 R 9/17 ©2017 Florida Realtors® ✖ 145 Property resulting from the Inspections and return the Property to the condition it was in prior to conduct of the 146 Inspections, and (2) Buyer will, at Buyer's expense release to Seller all reports and other work generated as a 147 result of the Inspections. Should Buyer deliver timely notice that the Property is not acceptable, Seller agrees that 148 Buyer's deposit will be immediately returned to Buyer and the Contract terminated. 149 (c) Walk-through Inspection: Buyer may, on the day prior to closing or any other time mutually agreeable to the 150 parties, conduct a final "walk-through" inspection of the Property to determine compliance with this paragraph and 151 to ensure that all Property is on the premises. 152 8. OPERATION OF PROPERTY DURING CONTRACT PERIOD: Seller will continue to operate the Property and any 153 business conducted on the Property in the manner operated prior to Contract and will take no action that would 154 adversely impact the Property after closing, as to tenants, lenders or business, if any. Any changes, such as renting 155 vacant space, that materially affect the Property or Buyer's intended use of the Property will be permitted only with 156 Buyer's consent without Buyer's consent. See paragraph 23 below for Additional Terms. 157 9. CLOSING PROCEDURE: Unless otherwise agreed or stated herein, closing procedure shall be in accordance with 158 the norms where the Property is located. 159 (a) Possession and Occupancy: Seller will deliver possession and occupancy of the Property to Buyer at 160 closing. Seller will provide keys, remote controls, and any security/access codes necessary to operate all locks, 161 mailboxes, and security systems. See paragraph 23 below for Additional Terms. 162 (b) Costs: Buyer will pay Buyer's attorneys' fees, taxes and recording fees on notes, mortgages and financing 163 statements and recording fees for the deed. Seller will pay Seller's attorneys' fees, taxes on the deed and 164 recording fees for documents needed to cure title defects. If Seller is

obligated to discharge any encumbrance at or 165 prior to closing and fails to do so, Buyer may use purchase proceeds to satisfy the encumbrances. 166 (c) Documents: Seller will provide the deed; bill of sale; mechanic's lien affidavit; originals of those assignable 167 service and maintenance contracts that will be assumed by Buyer after the Closing Date and letters to each 168 service contractor from Seller advising each of them of the sale of the Property and, if applicable, the transfer of its 169 contract, and any assignable warranties or guarantees received or held by Seller from any manufacturer, 170 contractor, subcontractor, or material supplier in connection with the Property; current copies of the condominium 171 documents, if applicable; assignments of leases, updated rent roll; tenant and lender estoppels letters (if 172 applicable); tenant subordination, non-disturbance and attornment agreements (SNDAs) required by the Buyer or 173 Buyer's lender; assignments of permits and licenses; corrective instruments; and letters notifying tenants of the 174 change in ownership/rental agent. If any tenant refuses to execute an estoppels letter, Seller, if requested by the 175 Buyer in writing, will certify that information regarding the tenant's lease is correct. If Seller is an entity, Seller will 176 deliver a resolution of its governing authority authorizing the sale and delivery of the deed and certification by the 177 appropriate party certifying the resolution and setting forth facts showing the conveyance conforms to the 178 requirements of local law. Seller will transfer security deposits to Buyer. Buyer will provide the closing statement, 179 mortgages and notes, security agreements, and financing statements. 180 (d) Taxes and Prorations: Real estate taxes, personal property taxes on any tangible personal property, bond 181 payments assumed by Buyer, interest, rents (based on actual collected rents), association dues, insurance 182 premiums acceptable to Buyer, and operating expenses will be prorated through the day before closing. If the 183 amount of taxes for the current year cannot be ascertained, rates for the previous year will be used with due 184 allowance being made for improvements and

exemptions. Any tax proration based on an estimate will, at request 185 of either party, be readjusted upon receipt of current year's tax bill; this provision will survive closing. 186 (e) Special Assessment Liens: Certified, confirmed, and ratified special assessment liens as of the Closing Date 187 will be paid by Seller. If a certified, confirmed, and ratified special assessment is payable in installments, Seller will 188 pay all installments due and payable on or before the Closing Date, with any installment for any period extending 189 beyond the Closing Date prorated, and Buyer will assume all installments that become due and payable after the 190 Closing Date. Buyer will be responsible for all assessments of any kind which become due and owing after Closing 191 Date, unless an improvement is substantially completed as of Closing Date. If an improvement is substantially 192 completed as of the Closing Date but has not resulted in a lien before closing, Seller will pay the amount of the last 193 estimate of the assessment. This subsection applies to special assessment liens imposed by a public body and 194 does not apply to condominium association special assessments. 195 (f) Foreign Investment in Real Property Tax Act (FIRPTA): If Seller is a "foreign person" as defined by FIRPTA, 196 Seller and Buyer agree to comply with Section 1445 of the Internal Revenue Code. Seller and Buyer will 197 complete, execute, and deliver as directed any instrument, affidavit, or statement reasonably necessary to comply ACL ACL 1BSPL 1BSPL Electronically Signed using eSignOnline™ [ Session ID : 35f5c86f-8fed-4d45-8d76-cbfc9d233bf0 ]



 



Buyer () ( ) and Seller ( ) ( ) acknowledge receipt of a copy of this page, which is Page 5 of 12 Pages. CC 5 R 9/17 ©2017 Florida Realtors® 198 with the FIRPTA requirements, including delivery of their respective federal taxpayer identification numbers or 199 Social Security Numbers to the closing agent. If Buyer does not pay sufficient cash at closing to meet the 200 withholding requirement, Seller will deliver to Buyer at closing the additional cash necessary to satisfy the 201 requirement. 202 10. ESCROW AGENT: Seller and Buyer authorize Escrow Agent or Closing Agent (collectively "Agent") to receive, 203 deposit, and hold funds and other property in escrow and, subject to collection, disburse them in accordance with the 204 terms of this Contract. The parties agree that Agent will not be liable to any person for misdelivery of escrowed items to 205 Seller or Buyer, unless the misdelivery is due to Agent's willful breach of this Contract or gross negligence. If Agent 206 has doubt as to Agent's duties or obligations under this Contract, Agent may, at Agent's option, (a) hold the escrowed 207 items until the parties mutually agree to its disbursement or until a court of competent jurisdiction or arbitrator 208 determines the rights of the parties or (b) deposit the escrowed items with the clerk of the court having jurisdiction over 209 the matter and file an action in interpleader. Upon notifying the parties of such action, Agent will be released from all 210 liability except for the duty to account for items previously delivered out of escrow. If Agent is a licensed real estate 211 broker, Agent will comply with Chapter 475, Florida Statutes. In any suit in which Agent interpleads the escrowed items 212 or is made a party because of acting as Agent hereunder, Agent will recover reasonable attorney's fees and costs 213 incurred, with these amounts to be paid from and out of the escrowed items and charged and awarded as court costs 214 in favor of the prevailing party. 215 11. CURE PERIOD: Prior to any claim for default being made, a party will have an opportunity to cure any alleged 216 default. If a party fails to comply with any provision of this Contract, the other party will deliver written notice to the non-

217 complying party specifying the non-compliance. The non-complying party will have days (5 days if left blank) after 218 delivery of such notice to cure the non-compliance. Notice and cure shall not apply to failure to close. 219 12. FORCE MAJEURE: Buyer or Seller shall not be required to perform any obligation under this Contract or be liable 220 to each other for damages so long as performance or non-performance of the obligation, or the availability of services, 221 insurance, or required approvals essential to Closing, is disrupted, delayed, caused or prevented by Force Majeure. 222 "Force Majeure" means: hurricanes, floods, extreme weather, earthquakes, fire, or other acts of God, unusual 223 transportation delays, or wars, insurrections, or acts of terrorism, which, by exercise of reasonable diligent effort, the 224 non-performing party is unable in whole or in part to prevent or overcome. All time periods, including Closing Date, will 225 be extended a reasonable time up to 7 days after the Force Majeure no longer prevents performance under this 226 Contract, provided, however, if such Force Majeure continues to prevent performance under this Contract more than 227 30 days beyond Closing Date, then either party may terminate this Contract by delivering written notice to the other 228 and the Deposit shall be refunded to Buyer, thereby releasing Buyer and Seller from all further obligations under this Contract. 229 13. RETURN OF DEPOSIT: Unless otherwise specified in the Contract, in the event any condition of this Contract is 230 not met and Buyer has timely given any required notice regarding the condition having not been met, Buyer's deposit 231 will be returned in accordance with applicable Florida Laws and regulations. 232 14. DEFAULT: 233 (a) In the event the sale is not closed due to any default or failure on the part of Seller other than failure to make 234 the title marketable after diligent effort, Buyer may elect to receive return of Buyer's deposit without thereby 235 waiving any action for damages resulting from Seller's breach and may seek to recover such damages or seek 236 specific performance. If Buyer elects a deposit refund, Seller may be liable to

Broker for the full amount of the 237 brokerage fee. 238 (b) In the event the sale is not closed due to any default or failure on the part of Buyer, Seller may either (1) 239 retain all deposit(s) paid or agreed to be paid by Buyer as agreed upon liquidated damages, consideration for the 240 execution of this Contract, and in full settlement of any claims, upon which this Contract will terminate or (2) seek 241 specific performance. If Buyer fails to timely place a deposit as required by this Contract, Seller may either (1) 242 terminate the Contract and seek the remedy outlined in this subparagraph or (2) proceed with the Contract without 243 waiving any remedy for Buyer's default. 244 15. ATTORNEY'S FEES AND COSTS: In any claim or controversy arising out of or relating to this Contract, the 245 prevailing party, which for purposes of this provision will include Buyer, Seller and Broker, will be awarded reasonable 246 attorneys' fees, costs, and expenses. 247 16. NOTICES: All notices will be in writing and may be delivered by mail, overnight courier, personal delivery, or 248 electronic means. Parties agree to send all notices to addresses specified on the signature page(s). Any notice, 249 document, or item given by or delivered to an attorney or real estate licensee (including a transaction broker) 250 representing a party will be as effective as if given by or delivered to that party. ACL ACL 1BSPL 1BSPL Electronically Signed using eSignOnline™ [ Session ID : 35f5c86f-8fed-4d45-8d76-cbfc9d233bf0 ]



 



Buyer () ( ) and Seller ( ) ( ) acknowledge receipt of a copy of this page, which is Page 6 of 12 Pages. CC 5 R 9/17 ©2017 Florida Realtors® ✖ ✖ ✖ 251 17. DISCLOSURES: 252 (a) Commercial Real Estate Sales Commission Lien Act: The Florida Commercial Real Estate Sales 253 Commission Lien Act provides that a broker has a lien upon the owner's net proceeds from the sale of 254 commercial real estate for any commission earned by the broker under a brokerage agreement. The lien upon the 255 owner's net proceeds is a lien upon personal property which attaches to the owner's net proceeds and does not 256 attach to any interest in real property. This lien right cannot be waived before the commission is earned. 257 (b) Special Assessment Liens Imposed by Public Body: The Property may be subject to unpaid special 258 assessment lien(s) imposed by a public body. (A public body includes a Community Development District.) Such 259 liens, if any, shall be paid as set forth in Paragraph 9(e). 260 (c) Radon Gas: Radon is a naturally occurring radioactive gas that, when it has accumulated in a building in 261 sufficient quantities, may present health risks to persons who are exposed to it over time. Levels of radon that 262 exceed federal and state guidelines have been found in buildings in Florida. Additional information regarding radon 263 and radon testing may be obtained from your county public health unit. 264 (d) Energy-Efficiency Rating Information: Buyer acknowledges receipt of the information brochure required by 265 Section 553.996, Florida Statutes. 266 18. RISK OF LOSS: 267 (a) If, after the Effective Date and before closing, the Property is damaged by fire or other casualty, Seller will 268 bear the risk of loss and Buyer may cancel this Contract without liability and the deposit(s) will be returned to 269 Buyer. Alternatively, Buyer will have the option of purchasing the Property at the agreed upon purchase price and 270 Seller will credit the deductible, if any and transfer to Buyer at closing any insurance proceeds, or Seller's claim 271 to any insurance proceeds payable for the damage. Seller will cooperate with and assist Buyer in collecting

any 272 such proceeds. Seller shall not settle any insurance claim for damage caused by casualty without the consent of 273 the Buyer. 274 (b) If, after the Effective Date and before closing, any part of the Property is taken in condemnation or under the 275 right of eminent domain, or proceedings for such taking will be pending or threatened, Buyer may cancel this 276 Contract without liability and the deposit(s) will be returned to Buyer. Alternatively, Buyer will have the option of 277 purchasing what is left of the Property at the agreed upon purchase price and Seller will transfer to the Buyer at 278 closing the proceeds of any award, or Seller's claim to any award payable for the taking. Seller will cooperate 279 with and assist Buyer in collecting any such award. 280 19. ASSIGNABILITY; PERSONS BOUND: This Contract may be assigned to a related entity, and otherwise is not 281 assignable is assignable. If this Contract may be assigned, Buyer shall deliver a copy of the assignment agreement 282 to the Seller at least 5 days prior to Closing. The terms "Buyer, " "Seller" and "Broker" may be singular or plural. This 283 Contract is binding upon Buyer, Seller and their heirs, personal representatives, successors and assigns (if 284 assignment is permitted). 285 20. MISCELLANEOUS: The terms of this Contract constitute the entire agreement between Buyer and Seller. 286 Modifications of this Contract will not be binding unless in writing, signed and delivered by the party to be bound. 287 Signatures, initials, documents referenced in this Contract, counterparts and written modifications communicated 288 electronically or on paper will be acceptable for all purposes, including delivery, and will be binding. Handwritten or 289 typewritten terms inserted in or attached to this Contract prevail over preprinted terms. If any provision of this Contract 290 is or becomes invalid or unenforceable, all remaining provisions will continue to be fully effective. This Contract will be 291 construed under Florida law and will not be recorded in any public records. 292 21. BROKERS: Neither Seller nor Buyer has used the services of, or for any other reason owes compensation to, a 293 licensed

real estate Broker other than: 294 (a) Seller's Broker: Marcus & Millichap Douglas Mandel , (Company Name) (Licensee) 295 , (Address, Telephone, Fax, E-mail) 296 who is a single agent is a transaction broker has no brokerage relationship and who will be compensated by 297 Seller Buyer both parties pursuant to a listing agreement other (specify) 298 299 300 (b) Buyer's Broker: Rich Commercial Group Alex Rich , (Company Name) (Licensee) 301 _501 E. Las Olas Blvd. #206 Ft. Lauderdale , (Address, Telephone, Fax, E-mail) ✖ ACL 1BSPL Electronically Signed using eSignOnline™ [ Session ID : 35f5c86f-8fed-4d45-8d76-cbfc9d233bf0 ]



 



Buyer () ( ) and Seller ( ) ( ) acknowledge receipt of a copy of this page, which is Page 7 of 12 Pages. CC 5 R 9/17 ©2017 Florida Realtors® ine ✖ ✖ 302 who is a single agent is a transaction broker has no brokerage relationship and who will be compensated by 303 304 305 306 307 308 309 310 311 312 Seller's Broker Seller Buyer both parties pursuant to an MLS offer of compensation other (specify) Seller to pay Rich Commercial Group 1% of the gross purchase price of the Property. (collectively referred to as "Broker") in connection with any act relating to the Property, including but not limited to inquiries, introductions, consultations, and negotiations resulting in this transaction. Seller and Buyer agree to indemnify and hold Broker harmless from and against losses, damages, costs and expenses of any kind, including reasonable attorneys' fees at all levels, and from liability to any person, arising from (1) compensation claimed which is inconsistent with the representation in this Paragraph, (2) enforcement action to collect a brokerage fee pursuant to Paragraph 10, (3) any duty accepted by Broker at the request of Seller or Buyer, which is beyond the scope of services regulated by Chapter 475, Florida Statutes, as amended, or (4) recommendations of or services provided and expenses incurred by any third party whom Broker refers, recommends, or retains for or on behalf of Seller or Buyer. 313 22. OPTIONAL CLAUSES: (Check if any of the following clauses are applicable and are attached as an addendum to 314 this Contract): 315 316 317 318 (A) Arbitration (B) Section 1031 Exchange (C) Property Inspection and Repair (D) Seller Representations (E) Seller Warranty (F) Coastal Construction Control L (G) Flood Area Hazard Zone (H) Seller Financing (I) Existing Mortgage (J) Buyer's Attorney Approval (K) Seller's Attorney Approval Other ✖ ACL 1BSPL Electronically Signed using eSignOnline™ [ Session ID : 35f5c86f-8fed-4d45-8d76-cbfc9d233bf0 ]



 



Buyer () ( ) and Seller ( ) ( ) acknowledge receipt of a copy of this page, which is Page 8 of 12 Pages. CC 5 R 9/17 ©2017 Florida Realtors® 319 23. ADDITIONAL TERMS: 320 a. Seller shall, prior to closing and at its sole cost and expense, cure all governmental code and statutory violations 321 _an d close all open and expired permits which accrue prior to closing. Notwithstanding the provisions of Paragraph 4, 322 _above, the Closing Date shall be extended as is reasonably necessary to allow Seller sufficient time to complete its 323 _obligations described in this Paragraph 23 (a). This provision will survive closing. 324 325 _b . The deposit pursuant to paragraph 2(a) of the Contract shall be made to the Escrow Agent within two (2) business days from the Effective Date. 326 _$20,000.00 of the deposit shall be deemed non-refundable upon acceptance of the furniture relinquished list, and with the exception of default by the Seller. 327 _c._Seller shall be permitted to continue its current occupancy of the 3rd floor of the Property rent free for 2_months post 328 _Closing Date including the storage cage currently occupied by Seller. Seller may lease the 3rd floor for 2 additional months thereafter for $15,000.00 per month plus sales 329 _tax . Seller shall be responsible for electrical and janitorial expenses. The parties shall execute a_lease memorializing 330 _the same. This provision shall survive the closing. 331 332 _d . Upon Seller vacating the 3rd floor space, Seller agrees to lease suite 100 for one year at $25.00/sf plus sales tax. Including the current storage cage currently occupied by Seller. Seller 333 _shal l be responsible for electrical and janitorial expenses. Buyer and Seller shall execute a lease prior to the Closing 334 _Date memorializing the provision hereof. This provision shall survive the closing. 336 337 338 339 340 341 342 THIS IS INTENDED TO BE A LEGALLY BINDING CONTRACT. IF NOT FULLY UNDERSTOOD, SEEK THE 343 ADVICE OF AN ATTORNEY PRIOR TO SIGNING. BROKER ADVISES BUYER AND SELLER TO VERIFY ALL 344 FACTS AND REPRESENTATIONS THAT ARE IMPORTANT TO THEM AND TO CONSULT AN APPROPRIATE

345 PROFESSIONAL FOR LEGAL ADVICE (FOR EXAMPLE, INTERPRETING CONTRACTS, DETERMINING THE 346 EFFECT OF LAWS ON THE PROPERTY AND TRANSACTION, STATUS OF TITLE, FOREIGN INVESTOR 347 REPORTING REQUIREMENTS, ETC.) AND FOR TAX, PROPERTY CONDITION, ENVIRONMENTAL AND OTHERADVICE. BUYER ACKNOWLEDGES THAT BROKER DOES NOT OCCUPY THE PROPERTY AND THAT ALL 348 REPRESENTATIONS (ORAL, WRITTEN OR OTHERWISE) BY BROKER ARE BASED ON SELLER 349 REPRESENTATIONS OR PUBLIC RECORDS UNLESS BROKER INDICATES PERSONAL VERIFICATION OF 350 THE REPRESENTATION. BUYER AGREES TO RELY SOLELY ON SELLER, PROFESSIONAL INSPECTORS AND 351 GOVERNMENTAL AGENCIES FOR VERIFICATION OF THE PROPERTY CONDITION, SQUARE FOOTAGE AND 352 FACTS THAT MATERIALLY AFFECT PROPERTY VALUE. 353 Each person signing this Contract on behalf of a party that is a business entity represents and warrants to the other 354 party that such signatory has full power and authority to enter into and perform this Contract in accordance with its 355 terms and each person executing this Contract and other documents on behalf of such party has been duly authorized 356 to do so. 358 Date: (Signature of Buyer 359 ACS Capital LLC (Typed or Printed Name of Buyer) ACS Capital LLC 08/16/2022 4:38 PM EDT ACL 1BSPL Electronically Signed using eSignOnline™ [ Session ID : 35f5c86f-8fed-4d45-8d76-cbfc9d233bf0 ]



 



Buyer () ( ) and Seller ( ) ( ) acknowledge receipt of a copy of this page, which is Page 9 of 12 Pages. CC 5 R 9/17 ©2017 Florida Realtors® Ta x ID No.: 360 Title: Corey Shader, Manager Telephone: 361 Date: (Signature of Buyer 362 Tax ID No.: (Typed or Printed Name of Buyer) 363 Title: Telephone: 364 Buyer's Address for purpose of notice 365 Facsimile: Email: 366 Date: (Signature of Seller) 367 1095 Broken Sound Pkwy LLC (Typed or Printed Name of Seller) Tax ID No.: 368 Title: Telephone: 369 Date: (Signature of Seller) 370 Tax ID No.: (Typed or Printed Name of Seller) 371 Title: Telephone: 372 Seller's Address for purpose of notice: 373 Facsimile: Email: Florida REALTORS® makes no representation as to the legal validity or adequacy of any provision of this form in any specific transaction. This standardized form should not be used in complex transactions or with extensive riders or additions. This form is available for use by the entire real estate industry and is not intended to identify the user as REALTOR®. REALTOR® is a registered collective membership mark which may be used only by real estate licensees who are members of the NATIONAL ASSOCIATION OF REALTORS® and who subscribe to its Code of Ethics. The copyright laws of United States (17 U.S. Code) forbid the unauthorized reproduction of this form by an means including facsimile or computerized forms. 1BSPLACL 1095 Broken Sound Pkwy LLC 08/16/2022 4:20 PM CDT Electronically Signed using eSignOnline™ [ Session ID : 35f5c86f-8fed-4d45-8d76-cbfc9d233bf0 ]



 



Buyer () ( ) and Seller ( ) ( ) acknowledge receipt of a copy of this page, which is Page 10 of 12 Pages. CC 5 R 9/17 ©2017 Florida Realtors® ADDENDUM TO COMMERCIAL CONTRACT This Addendum to Commercial Contract (this “Addendum”) is attached to that certain Commercial Contract dated August 16, 2022 (the “Contract”) between 1095 Broken Sound Pkwy LLC. a Delaware limited liability company (“Seller”) and ACS Capital LLC, Florida limited liability company (“Buyer”), for the purchase and sale of the property located at 1095 Broken Sound Parkway, Boca Raton, Florida 33487. Capitalized terms used but not defined in this Addendum shall have the same definitions given to them in the Contract, unless the context clearly indicates a contrary intent. In consideration of the mutual promises and covenants contained in the Contract, Seller and Buyer hereby agree as follows: 1. This Addendum shall be deemed part of the Contract and shall supersede any conflicting provisions contained in the Contract. All capitalized terms used in this Addendum shall have the same meaning as set forth in the Contract unless otherwise provided. 2. Seller shall convey title by Special Warranty Deed. 3. Buyer shall accept the Property subject to those matters of title in Seller’s owner’s title insurance policy issued by Chicago Title Insurance Company dated October 3, 2018, subject to Buyer’s review of same within five (5) business days of the Effective Date. 4. The parties each represent and warrant to the other that they have not dealt with any real estate brokers, salesman, or finders other than Marcus & Millichap Real Estate Services and Rich Commercial Group (collectively, “Brokers”) transaction is made by any broker, salesperson or finder, claiming to have dealt through or on behalf of one of the parties hereto other than the Broker, such party shall indemnify, defend and hold the other party hereunder harmless from and against all liabilities, damages, claims, costs, fees and expenses (including reasonable attorney’s fees and court costs at trial and all appellate levels) with respect to said claim for commission. The provisions of this paragraph shall survive closing of any earlier termination of cancellation of the Contract

notwithstanding any provision hereof to the contrary. The commissions shall be due and payable by Seller only upon closing and funding 5. SELLER AND BUYER HEREBY KNOWINGLY, IRREVOCABLY, VOLUNTARILY AND INTENTIONALLY WAIVE ANY RIGHTS TO A TRIAL BY JURY IN RESPECT OF ANY ACTION, PROCEEDING OR COUNTERCLAIM BASED ON THIS CONTRACT OR ARISING OUT OF, UNDER, OR IN CONNECTION WITH THIS CONTRACT OR ANY DOCUMENT OR INSTRUMENT EXECUTED IN CONNECTION WITH THIS CONTRACT, OR ANY COURSE OF CONDUCT, COURSE OF DEALING, STATEMENTS (WHETHER VERBAL OR WRITTEN) OR ACTION OF ANY PARTY HERETO. THIS PROVISION IS A MATERIAL INDUCEMENT FOR SELLER AND BUYER ENTERING INTO THE SUBJECT TRANSACTION. 6. In the event any litigation or other dispute resolution proceeding is commenced involving, arising out of, or relating to the Contract or this Addendum, then the prevailing party shall be entitled to an award of taxable court costs, other related but non-taxable costs and expense, reasonable attorney's fees, and the fees of other reasonable necessary professionals, from the time the litigation or dispute resolution proceeding is commenced until all appeals are final, if any. This provision shall apply whether the litigation or other dispute resolution proceeding seeks a declaration of rights, reformation, damages for default, damages for misrepresentation, indemnification, contribution, subrogation or other legal or equitable remedy. The provisions of this paragraph shall survive closing notwithstanding any provision hereof to the contrary. 7. Buyer may assign its rights and obligations under this Contract to an entity related to the Buyer to take title to the Property without Seller’s consent but otherwise may not assign this Contract. 8. DISCLAIMER OF WARRANTIES; “AS IS” CONVEYANCE. BUYER ACKNOWLEDGES AND AGREES THAT BUYER IS PURCHASING THE PROPERTY IN AN “AS- IS”/“WHERE-IS” CONDITION, WITHOUT ANY REPRESENTATION OR WARRANTY FROM SELLER,

INCLUDING, BUT NOT LIMITED TO: COMPLIANCE WITH ZONING LAWS AND APPLICABLE BUILDING CODE; STATUTORY, ACL 1BSPL Electronically Signed using eSignOnline™ [ Session ID : 35f5c86f-8fed-4d45-8d76-cbfc9d233bf0 ]



 



Buyer () ( ) and Seller ( ) ( ) acknowledge receipt of a copy of this page, which is Page 11 of 12 Pages. CC 5 R 9/17 ©2017 Florida Realtors® EXPRESS, OR IMPLIED WARRANTY OF FITNESS FOR AN INTENDED PURPOSES; AND IMPLIED WARRANTY OF HABITABILITY. EXCEPT FOR ANY ENVIRONMENTAL VIOLATIONS THAT MAY BE DISCLOSED BY A PHASE I OR PHASE II ENVIRONMENTAL ASSESSMENT, BUYER AGREES TO ACCEPT THE PROPERTY WITH ALL KNOWN AND UNKNOWN: (i) FAULTS; (ii) ALL LATENT OR PATENT DEFECTS; AND (iii) SPECIFICALLY AND EXPRESSLY WITHOUT ANY WARRANTIES, REPRESENTATIONS OR GUARANTEES, EITHER STATUTORY, EXPRESS, OR IMPLIED, OF ANY KIND, NATURE OR TYPE WHATSOEVER FROM OR ON BEHALF OF THE SELLER EXCEPT FOR TITLE WARRANTIES. BUYER ACKNOWLEDGES THAT BUYER HAS AND IS NOT RELYING ON ANY INFORMATION, DOCUMENT, MAPS OR SKETCHES, PROJECTION, PRO FORMA STATEMENT, REPRESENTATION, GUARANTEE OR WARRANTY (WHETHER EXPRESS OR IMPLIED, OR ORAL OR WRITTEN, MATERIAL OR IMMATERIAL) THAT MAY HAVE BEEN GIVEN OR MADE BY OR ON BEHALF OF THE SELLER IN PURCHASING THE PROPERTY. 9. Severability. If any provision of the Contract (as modified by this Addendum) is determined to be invalid or unenforceable under applicable law, said part shall be ineffective to the extent of such invalidity only, and the remaining terms and conditions shall be interpreted so as to give the greatest effect possible thereto. 10. Incorporation; Conflict. This Addendum is incorporated into the Contract, and vice versa, so that together, the Contract and this Addendum shall constitute a single instrument. Except as modified by this Addendum, the Contract shall remain otherwise unmodified and in full force and effect and the parties ratify and confirm the terms of the Contract as modified by this Addendum. In the event of any conflict between the terms of this Addendum and that of the Contract, the terms of this Addendum

shall control. All references to the “Contract” shall mean the Contract as modified by this Addendum except with respect to section references specific to the Contract as referenced in this Addendum or unless the context clearly indicates a contrary intent. 11. Counterparts; Electronic Execution. The parties agree that the Contract and this Addendum may be executed in counterparts, each of which shall be considered an original, and all of which, taken together, shall constitute one and the same fully executed original agreement. The Contract and this Addendum may be executed, scanned (in .PDF or similar reprographic format), and/or executed (and, as appropriate, witnessed and/or notarized) electronically using electronic signature software (e.g. DocuSign or similar software), or by similar methods (each a method of “Electronic Execution”) and transmitted electronically. Such electronically transmitted signatures shall be deemed original signatures for purposes of the Contract and this Addendum and all matters related thereto, with such Electronic Execution having the same legal and binding effect as original signatures. The parties agree that the Contract and this Addendum may be accepted, executed or agreed to through the use of an electronic signature in accordance with the Electronic Signatures in Global and National Commerce Act, Title 15, United States Code, Sections 7001 et seq., the Uniform Electronic Transaction Act and any applicable state law. The parties (a) consent to the Electronic Execution of the Contract and this Addendum and the use of electronic signatures, (b) intend to be bound by the signatures delivered by Electronic Execution; (c) are aware that the other party will rely on such Electronic Execution and electronic signatures; and (d) waive any defenses to the enforcement of the terms of the Contract and this Addendum based on Electronic Execution or electronic signatures. [SIGNATURES ON NEXT PAGE] ACL 1BSPL Electronically Signed using eSignOnline™ [ Session ID : 35f5c86f-8fed-4d45-8d76-cbfc9d233bf0 ]



 



Buyer () ( ) and Seller ( ) ( ) acknowledge receipt of a copy of this page, which is Page 12 of 12 Pages. CC 5 R 9/17 ©2017 Florida Realtors® IN WITNESS WHEREOF, Seller and Buyer have executed this Addendum dated effective as of the Effective Date of the Contract. SELLER: 1095 Broken Sound Pkwy LLC. a Delaware limited liability company By:________________________________ Name:_____________________________ Title:_______________________________ BUYER: ACS Capital LLC, a Florida limited liability company By:________________________________ Name:_____________________________ Title:_______________________________ ACS Capital LLC 1095 Broken Sound Pkwy LLC 1BSPLACL Electronically Signed using eSignOnline™ [ Session ID : 35f5c86f-8fed-4d45-8d76-cbfc9d233bf0 ]



 





Execution Version LEGAL 4871-0055-7611v 22 LOAN AND SECURITY AGREEMENT by and among GREENLANE HOLDINGS, INC., as Borrower, CERTAIN SUBSIDIARIES OF THE BORROWER FROM TIME TO TIME PARTY HERETO, as Guarantors, THE LENDERS FROM TIME TO TIME PARTY HERETO and WHITEHAWK CAPITAL PARTNERS LP, as Agent Dated: August 8, 2022
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1 LEGAL 4871-0055-7611v 22 LOAN AND SECURITY AGREEMENT This Loan and Security Agreement, dated as of August 8, 2022 (this “Agreement”), is entered into by and among Greenlane Holdings, Inc., a Delaware corporation (the “Borrower”), certain Subsidiaries of the Borrower from time to time party hereto, as Guarantors, the parties hereto from time to time as lenders, whether by execution of this Agreement or an Assignment and Acceptance (each individually, a “Lender” and collectively, the “Lenders”, as hereinafter further defined) and WhiteHawk Capital Partners LP, a Delaware limited partnership (“WhiteHawk”), in its capacity as agent for the Lenders (in such capacity, together with its successors and assigns in such capacity, “Agent”, as hereinafter further defined). WITNESSETH: WHEREAS, the Borrower and the Guarantors have requested that the Lenders make available a term loan which shall be used by the Borrower in accordance with Section 6.6 hereof; and WHEREAS, each Lender is willing to agree (severally and not jointly) to make such term loan and provide such financial accommodations to the Borrower on a pro rata basis according to its Term Loan Commitment (as defined below) on the terms and conditions set forth herein and Agent is willing to act as agent for Lenders on the terms and conditions set forth herein and the other Financing Agreements (as defined below); NOW, THEREFORE, in consideration of the premises, the representations, warranties, covenants and agreements contained herein, and other good and valuable consideration, the receipt and adequacy of which are hereby acknowledged, the parties hereto further agree as follows: SECTION 1. DEFINITIONS 1.1 Definitions. For purposes of this Agreement, the following terms shall have the respective meanings given to them below: “Account Debtor” shall have the meaning set forth in Article 9 of the UCC. “Accounts” shall have the meaning set forth in Article 9 of the UCC, and includes, without limitation, as to the Borrower and each Guarantor, all present and future rights of the Borrower and such Guarantor to payment of a monetary obligation, whether or not earned by performance, which is not evidenced by Chattel Paper or an Instrument, (a) for property

that has been or is to be sold, leased, licensed, assigned, or otherwise disposed of, (b) for services rendered or to be rendered, (c) for a secondary obligation incurred or to be incurred, or (d) arising out of the use of a credit or charge card or information contained on or for use with the card. “Acquired Business” shall have the meaning set forth in the definition of “Permitted Acquisitions”. “Affected Cannabis License” shall have the meaning set forth in Section 10.1(o) hereof.



 



2 LEGAL 4871-0055-7611v 22 “Affected Lender” shall have the meaning set forth in Section 3.3(b)(i) hereof. “Affected Services Agreement” shall have the meaning set forth in Section 10.1(p) hereof. “Affiliate” shall mean, with respect to a specified Person, any other Person which directly or indirectly, through one or more intermediaries, controls or is controlled by or is under common control with such Person. For the purposes of this definition, the term “control” (including with correlative meanings, the terms “controlled by” and “under common control with”), as used with respect to any Person, means the possession, directly or indirectly, of the power to direct or cause the direction of the management and policies of such Person, whether through the ownership of Voting Stock, by agreement or otherwise; provided, that, for purposes of Section 9.12 of this Agreement: (a) any Person, other than those Persons which are investment companies with a common or affiliated investment advisor, which owns directly or indirectly 10% or more of the Voting Stock having ordinary voting power for the election of directors or other members of the governing body of a Person or 10% or more of the partnership or other ownership interests of a Person (other than as a limited partner of such Person) shall be deemed an Affiliate of such Person, (b) each director (or comparable manager) of a Person shall be deemed to be an Affiliate of such Person, and (c) each partnership in which a Person is a general partner shall be deemed an Affiliate of such Person. “Agent” shall mean WhiteHawk, in its capacity as agent on behalf of the Lenders pursuant to the terms hereof, and any replacement or successor agent hereunder. “Agent Payment Account” shall mean the account of Agent as Agent may from time to time designate to the Borrower as the Agent Payment Account for purposes of this Agreement and the other Financing Agreements. “Agreement” shall have the meaning provided in the preamble hereof. “Agreement Currency” shall have the meaning set forth in Section 11.1(f) hereof. “Anti-Corruption Laws” shall mean all laws, rules, and regulations of any jurisdiction applicable to the Borrower, the Guarantors or any of their respective Subsidiaries from time to time concerning or relating

to bribery or corruption including the Corruption of Foreign Public Officials Act (S.C. 1998, c. 34) and the Criminal Code (R.S.C., 1985, c. C-46). “Applicable Margin” shall mean eight percent (8.0%) per annum. “Asset Sale” shall mean: (a) the sale, lease, conveyance or other disposition of any assets or rights; and (b) the issuance of Capital Stock in any of the Guarantors or the sale of Capital Stock in any of the Borrower or the Guarantors. Notwithstanding the preceding, none of the following items will be deemed to be an Asset Sale:



 



3 LEGAL 4871-0055-7611v 22 (i) any single transaction or series of related transactions that involves assets having a fair market value of less than $100,000; (ii) a transfer of assets (x) among the Borrower and any Guarantor or (y) between any Guarantors; (iii) an issuance of Capital Stock by a Guarantor or the Borrower to a Loan Party; (iv) the sale or lease of products, services, inventory, equipment, leasehold improvements, fixtures or accounts receivable in the ordinary course of business and any sale or other disposition of damaged, worn-out or obsolete assets (other than a disposition of Intellectual Property) in the ordinary course of business; (v) the sale or other disposition of cash or Cash Equivalents; (vi) the grant in the ordinary course of business of any non-exclusive license of Intellectual Property, not detracting from the value of such Intellectual Property or interfering, individually or in the aggregate in any material respect with the business of the Borrower or any of the Guarantors; (vii) any release of intangible claims or rights in connection with the loss or settlement of a bona-fide lawsuit, dispute or other controversy; (viii) leases or subleases in the ordinary course of business to third persons not interfering in any material respect with the business of the Borrower or any of the Guarantors; (ix) an Investment permitted under Section 9.10 and any dividend or other distribution (whether in cash, securities or other property) with respect to any Capital Stock of the Borrower and the Guarantors that are expressly permitted under Section 9.11; (x) the sale of the Specified Assets; and (xi) the sale of any Excluded Assets. “Assignment and Acceptance” shall mean an Assignment and Acceptance substantially in the form of Exhibit A attached hereto (with blanks appropriately completed) delivered to Agent in connection with an assignment of a Lender’s interest hereunder in accordance with the provisions of Section 13.7 hereof, with such amendments or modifications thereto as may be approved by Agent. “ATM Program” shall mean the “at-the-market” equity offering program initially established by the Borrower in August 2021 that provides for the sale, from time to time, of shares of its Class A common stock having an aggregate

offering price of up to $50 million, as may be amended from time to time.



 



4 LEGAL 4871-0055-7611v 22 “Authorized Officer” shall mean the individuals holding the position of president, treasurer, vice president of finance, chief executive officer, chief financial officer, chief accounting officer and senior vice president – accounting & finance, or controller of the Borrower and with respect to a Dutch Obligor it shall mean a managing director (bestuurder) authorized to represent the Dutch Obligor, or if no such officers have been appointed or elected, the board of directors of the Borrower; provided that, when such term is used in reference to any document executed by, or a certification of, an Authorized Officer, the secretary or assistant secretary of such Person shall have delivered an incumbency certificate to the Agent as to the authority of such individual. “Availability Block” shall mean an amount equal to $2,500,000. “Benchmark” shall mean, with respect to any date of determination, the greater of (i) the Prime Rate or the Benchmark Replacement Rate and (ii) the Floor. It is understood that the Benchmark shall be adjusted on a daily basis. “Benchmark Administration Changes” shall mean, with respect to the Benchmark (including any Benchmark Replacement Rate), any technical, administrative or operational changes (including without limitation changes to the timing and frequency of determining rates and making payments of interest, length of lookback periods, and other administrative matters as may be appropriate), in the sole discretion of the Agent, to reflect the adoption and implementation of such Benchmark and to permit the administration thereof by the Agent in a manner substantially consistent with market practice (or, if the Agent determines that adoption of any portion of such market practice is not administratively feasible or that no market practice for the administration of such Benchmark exists, in such other manner of administration as the Agent decides is reasonably necessary in connection with the administration of this Agreement). “Benchmark Replacement Rate” shall mean a rate determined by the Agent in accordance with Section 3.4(a) hereof. “Benchmark Transition Event” shall have the meaning set forth in Section 3.4(a) hereof. “Blocked Accounts” shall have the meaning set forth in Section 6.3(a)

(i) hereof. “Blocked Equity Account” means the blocked account holding such amount of monies as deposited by Borrower in an aggregate principal amount of at least $1,000,000 at all times; provided that until the Blocked Equity Account is established, $1,000,000 will be withheld from the initial funding of the Term Loan on the Closing Date, and immediately following the establishment of such Blocked Equity Account, the Lenders shall fund the withheld $1,000,000 to the Borrower. “Boca Real Estate” shall mean that certain fee interest real estate owned by the Borrower located at 1095 Broken Sound Parkway, Boca Raton, Florida 33487. “Boca Real Estate Note” shall mean that certain real estate note issued under the Amended and Restated Credit Agreement, dated as of October 1, 2018, as modified by that certain Note, Mortgage and Loan Modification Agreement, dated on or about August 8, 2022, by and among 1095 Broken Sound Pkwy LLC, a Delaware limited liability company, Greenlane Holdings, LLC,



 



5 LEGAL 4871-0055-7611v 22 a Delaware limited liability company (formerly known as Jacoby Holdings LLC) and Fifth Third Lender. “Bond Pledge” shall have the meaning set forth in Section 13.11 hereof. “Borrower” shall have the meaning provided in the preamble hereof. “Borrower Joinder Agreement” shall mean a joinder agreement in substantially the form of Exhibit M hereto and otherwise in form and substance acceptable to Agent. “Borrowing Base” shall mean, at any time, the amount equal to: (a) eighty-five percent (85%) of the amount of Eligible Accounts of the Borrower at such time, plus (b) fifty percent (50%) of the amount of the NOLV of Eligible Inventory at such time, plus (c) one hundred percent (100%) of the amounts in the Blocked Equity Account, minus (d) the Reserves, minus (e) the Availability Block. The amount of Eligible Inventory shall be determined based on the perpetual inventory record maintained by the Borrower. Agent shall have the right to establish Reserves, in its Permitted Discretion, against or sublimits in the Borrowing Base in such amounts and with respect to such matters as Agent shall deem reasonably necessary or appropriate, based on new information received by Agent and after Agent has completed its updated field audits, examinations and appraisals of the Collateral; provided, however, that, so long as no Event of Default has occurred and is continuing, Agent shall give to the Borrower three (3) days’ telephonic or electronic notice if (A) Agent establishes new categories of Reserves, (B) Agent changes the methodology of calculating Reserves, or (C) Agent establishes new categories of sublimits in the Borrowing Base. The foregoing notwithstanding, in the event Agent establishes Reserves, in its Permitted Discretion, to preserve or protect or maximize the value of the Collateral during the continuance of an Event of Default, Agent shall only provide the Borrower with notice at the time such Reserves are established. Accounts, Credit Card Receivables and Inventory of the Borrower shall only be Eligible Accounts, Eligible Credit Card Receivables and Eligible Inventory, as applicable, to the extent that (x) Agent has conducted and completed a field examination, appraisal and other due diligence with respect

thereto and (y) the criteria for Eligible Accounts, Eligible Credit Card Receivables and Eligible Inventory set forth herein, as applicable, are satisfied with respect thereto in accordance with this Agreement (or such other or additional criteria as Agent may establish with respect thereto in accordance with this Agreement and subject to such Reserves as Agent may establish in its Permitted Discretion).



 



6 LEGAL 4871-0055-7611v 22 The Blocked Equity Account, once established by the Borrower, will be subject to the sole dominion and control of Agent, provided that Agent shall release such amounts in the Blocked Equity Account at the request of Borrower if each of the following conditions are met: (i) no Event of Default is then continuing; provided that if an Event of Default has occurred and is continuing, then Agent shall have the option to require the Borrower to sweep such amounts held in the Blocked Equity Account to make a payment on the Term Loan in accordance with Section 2.2, (ii) if the release of the requested amounts from the Blocked Equity Account would not cause a Default hereunder, (iii) the Loan Parties, taken as a whole, are Solvent and will continue to be Solvent immediately after giving effect to such release and (iv) there shall not be a shortfall with respect to the Borrowing Base immediately after giving effect to such release; provided, further, that once released, such release will be irrevocable and irreversible. Amounts withdrawn from the Blocked Equity Account may not be redeposited or replenished. The Borrowing Base shall be determined at any time by Agent, on the basis of the most recently delivered Borrowing Base Certificate, as adjusted by Agent for any changes in Reserves or otherwise in accordance with the terms hereof. “Borrowing Base Certificate” shall mean a certificate substantially in the form of Exhibit D hereto, as such form may from time to time be modified by Agent to reflect modifications to the Borrowing Base and the reporting requirements pursuant to the terms of this Agreement, which is duly completed (including all schedules thereto) and executed by the chief financial officer, a vice president of finance, a controller, chief accounting officer and senior vice president – accounting & finance, or other appropriate financial officer of the Borrower reasonably acceptable to Agent (or if no such officers have been appointed or elected, the board of directors of the Borrower) and delivered to Agent. “Business Day” shall mean any day on which Agent is open for the transaction of business other than a Saturday, Sunday, or other day on which commercial banks are authorized or

required to close under the laws of the State of New York, or as applicable in the case of the Canadian Guarantors, the laws of the Provinces of British Columbia or Ontario. “Business Plan” shall mean the business plan of the Loan Parties delivered by the Borrower to the Agent on June 30, 2022. “Canadian Debtor Relief Laws” means the Bankruptcy and Insolvency Act (Canada), the Companies’ Creditors Arrangement Act (Canada), the Winding-Up and Restructuring Act (Canada), the arrangement and/or reorganization provisions contained in the Business Corporations Act (British Columbia), or any other applicable corporate statute, and all other liquidation, conservatorship, bankruptcy, assignment for the benefit of creditors, moratorium, rearrangement, receivership, insolvency, reorganization, or similar debtor relief Laws of Canada from time to time in effect and affecting the rights of creditors generally. “Canadian Defined Benefit Pension Plan” means a Canadian Pension Plan which contains a “defined benefit provision” as defined in subsection 147.1(1) of the ITA. “Canadian Guarantors” means (a) collectively, KCH Distribution Inc., an Ontario corporation and Vape World Distribution Ltd., a British Columbia corporation and (b) each other



 



7 LEGAL 4871-0055-7611v 22 Canadian Person that becomes a guarantor after the Closing Date pursuant to Section 9.24 of this Agreement. “Canadian Multi-Employer Plan” means any “multi-employer pension plan” as defined in the Pensions Benefits Standards Act (British Columbia), or any similar plan subject to any other applicable federal or provincial pension standards legislation in Canada, to which a Loan Party is required to contribute or participate. “Canadian Pension Laws” shall mean the applicable laws applying to Canadian Pension Plans, including, but not limited to, the Pension Benefits Standards Act (Canada) to the extent applicable to any Canadian Pension Plans applicable to any Loan Party, the Pension Benefits Act (Ontario), Pensions Benefits Standards Act (British Columbia) and any similar applicable provincial or territorial statute, and the provisions of the ITA which are applicable to Canadian Pension Plans. “Canadian Pension Plan Termination Event” shall mean (a) the failure by any Canadian Guarantor, or any Affiliate of any Canadian Guarantor or any of their Subsidiaries which is a Loan Party, to make any contribution or premium payment required to be made to a Canadian Pension Plan in a timely manner in accordance with the terms of the applicable Canadian Pension Plan and all applicable Canadian Pension Laws which would result in a Material Adverse Effect, (b) the withdrawal by any Canadian Guarantor, or any Affiliate of any Canadian Guarantor or any of their Subsidiaries which is a Loan Party, as a participating employer under any Canadian Pension Plan, where such Canadian Guarantor, or any Affiliate of any Canadian Guarantor or any of their Subsidiaries which is a Loan Party, is obligated to provide any contributions or payments in respect of any deficits, (c) the voluntary wind up or termination, in whole or in part, or the taking of any action for the purposes of effecting the foregoing, in respect of any Canadian Pension Plan, (d) the institution of proceedings by a pension regulator which has jurisdiction over a Canadian Pension Plan to wind up or terminate the Canadian Pension Plans, in whole or in part, or (e) the occurrence of any event or condition which would reasonably be expected to result

in the institution of proceedings by the applicable pension regulator to wind up or terminate a Canadian Pension Plan, in whole or in part. “Canadian Pension Plans” means a pension plan that is a “registered pension plan” (as defined in the ITA) or that is required to be registered under, or is subject to, the Pension Benefits Standards Act (British Columbia) or other Canadian federal or provincial law with respect to pension benefits standards and that is maintained or contributed to by a Loan Party or any of its Subsidiaries for its Canadian employees or former employees, but does not include the “Canada Pension Plan” or the Quebec Pension Plan as maintained by the government of Canada or the Province of Quebec, respectively. “Canadian Priority Payables Reserves” means the (a) full amount of the obligations, liabilities or indebtedness of any Canadian Guarantor which, except for liabilities associated with Permitted Encumbrances which are not due and payable, which: (i) are subject to a trust, deemed trust or statutory Lien, choate or inchoate, ranking or capable of ranking senior to or pari passu with Liens securing the Obligations on any Collateral pursuant to any applicable law or (ii) have a right imposed to provide for payment ranking or capable of ranking senior to or pari passu with the Obligations pursuant to any applicable law, including, but not limited to, claims for unremitted



 



8 LEGAL 4871-0055-7611v 22 and/or accelerated rents, utilities, taxes (including sales taxes and goods and services taxes and harmonized sales taxes and withholding taxes), amounts payable to an insolvency administrator (for certainty, if any such insolvency administrator has been appointed), wages, employee withholdings or deductions and vacation pay, severance and termination pay, including pursuant to the Wage Earner Protection Program Act (Canada), government royalties and pension fund obligations (including any amounts representing any unfunded liability, solvency deficiency or wind-up deficiency with respect to a Canadian Pension Plan) and (b) the amounts owing, if any, and which amounts are subject to rights of a supplier to repossess goods pursuant to any Canadian Debtor Relief Law. “Canadian Security Agreement” means a Canadian Security Agreement, dated as of the date hereof, substantially in the form of Exhibit I attached hereto and in form and substance reasonably satisfactory to Agent, executed and delivered to Agent by the Canadian Guarantors described in clause (a) of the definition thereof and any additional Canadian Guarantors who execute a joinder thereto after the Closing Date, as amended, restated, supplemented or otherwise modified from time to time. “Cannabis” shall mean “marihuana” as defined in 21 U.S.C. § 802(16), as amended. “Cannabis Act” means the Cannabis Act, S.C. 2018, c.16, as amended or replaced from time to time. “Cannabis Activities” means any activities, including advertising or promotional activities, relating to or in connection with the importation, exportation, production, purchase, distribution or sale of Cannabis-related products (but not Cannabis itself). “Cannabis Jurisdiction” means a country, state, province or territory in which applicable laws permit any Cannabis Activities. “Cannabis Law” means any applicable state, provincial, or local statute, law, ordinance, regulation, rule, code, order (whether executive, legislative, judicial or otherwise), judgment, injunction, notice, decree or other requirement or rule of law or legal process, or any other order of, or agreement issued, promulgated or entered into by any Governmental Authority, in each case

related to the cultivation, manufacture, development, distribution, or sale of Cannabis or products containing Cannabis including, without limitation, the Cannabis Act, the Dutch Opium Act (Opiumwet), the Controlled Drug and Substance Act (Canada) and any regulations made from time to time thereunder, but explicitly excluding Federal Cannabis Law. “Capital Leases” shall mean, as applied to any Person, any lease of (or any agreement conveying the right to use) any property (whether real, personal or mixed) by such Person as lessee which in accordance with GAAP, is required to be reflected as a liability on the balance sheet of such Person. “Cannabis License” shall mean a license granted by a Governmental Authority permitting the holder thereof to engage in a Cannabis Activity. “Capital Stock” shall mean, with respect to any Person, any and all shares, interests, participations or other equivalents (however designated) of such Person’s capital stock or



 



9 LEGAL 4871-0055-7611v 22 partnership, limited liability company or other equity interests at any time outstanding, and any and all rights, warrants or options exchangeable for or convertible into such capital stock or other interests (but excluding any debt security that is exchangeable for or convertible into such capital stock). “Cash Equivalents” shall mean, at any time, (a) any evidence of Indebtedness with a maturity date of ninety (90) days or less issued or directly and fully guaranteed or insured by the United States of America or any agency or instrumentality thereof; provided, that, the full faith and credit of the United States of America is pledged in support thereof; (b) certificates of deposit or bankers’ acceptances with a maturity of ninety (90) days or less of any financial institution that is a member of the Federal Reserve System having combined capital and surplus and undivided profits of not less than $1,000,000,000; (c) commercial paper (including variable rate demand notes) with a maturity of ninety (90) days or less issued by a corporation (except an Affiliate of the Borrower other than a Guarantor) organized under the laws of any State of the United States of America or the District of Columbia and rated at least A-1 by Standard & Poor’s Ratings Service, a division of The McGraw-Hill Companies, Inc. or at least P-1 by Moody’s Investors Service, Inc.; (d) repurchase obligations with a term of not more than thirty (30) days for underlying securities of the types described in clause (a) above entered into with any financial institution having combined capital and surplus and undivided profits of not less than $1,000,000,000; (e) repurchase agreements and reverse repurchase agreements relating to marketable direct obligations issued or unconditionally guaranteed by the United States of America or issued by any governmental agency thereof and backed by the full faith and credit of the United States of America, in each case maturing within ninety (90) days or less from the date of acquisition; provided, that, the terms of such agreements comply with the guidelines set forth in the Federal Financial Agreements of Depository Institutions with Securities Dealers and Others, as adopted by the Comptroller of the

Currency on October 31, 1985; and (f) investments in money market funds and mutual funds which invest substantially all of their assets in securities of the types described in clauses (a) through (e) above; and (g) other investments as reasonably agreed by Agent in writing. “Change of Control” shall mean (a) a transfer (in one transaction or a series of transactions) of all or substantially all of the assets of the Borrower or any Guarantor to any “person” or “group” (as such terms are used in Sections 13(d) and 14(d) of the Exchange Act), other than as permitted by Section 9.7 hereof; (b) the liquidation or dissolution of the Borrower or any Guarantor or the adoption of a plan by the stockholders of the Borrower or any Guarantor relating to the dissolution or liquidation of the Borrower or any Guarantor, other than as permitted by Section 9.7 hereof; or (c) any “person” or “group” (as such terms are used in Sections 13(d) and 14(d) of the Exchange Act), excluding Permitted Holders, shall become, or obtain rights (whether by means of warrants, options or otherwise) to become, the beneficial owner, directly or indirectly, of more than thirty percent (30%) of the issued and outstanding shares of the Voting Stock of Borrower entitled (without regard to the occurrence of any contingency) to vote for the election of members of the board of directors of Borrower; (c) other than the Permitted Holders, any Person and/or its Affiliates shall at any time have the right to elect, or cause to be elected, and have elected, or caused to be elected, a majority of the members of the board of directors of Borrower or (d) other than as permitted by Section 9.7 hereof, the failure of Borrower to own, directly or indirectly, 100% of the Capital Stock of each of its Subsidiaries.



 



10 LEGAL 4871-0055-7611v 22 “Chattel Paper” shall have the meaning set forth in Article 9 of the UCC. “Closing Date” shall mean the date on which the conditions specified in Section 4 are satisfied or waived in accordance with Section 11.4. “Code” shall mean the Internal Revenue Code of 1986, as the same now exists or may from time to time hereafter be amended, modified, recodified or supplemented, together with all rules, regulations and interpretations thereunder or related thereto. “Collateral” shall have the meaning set forth in Section 5.1 hereof. “Collateral Access Agreement” shall mean an agreement in writing, in form and substance reasonably satisfactory to Agent, from any lessor of premises to the Borrower or any Guarantor, or any other Person to whom any Collateral is consigned or who has custody, control or possession of any such Collateral (including, without limitation, any third party logistics provider) or is otherwise the owner or operator of any premises on which any of such Collateral is located, in favor of Agent with respect to the Collateral at such premises or otherwise in the custody, control or possession of such lessor, consignee or other Person, inter alia, acknowledges the seniority of the security interest of Agent in such Collateral over that of any security interest of such lessor, consignee or other Person (subject to any mutually agreed exceptions), agrees to waive (or subordinate on terms acceptable to Agent) any and all claims such lessor, consignee, processor or other person may, at any time, have against such Collateral, whether for storage or otherwise, and agrees to permit Agent access to, and the right to remain on, the premises of such lessor, consignee, processor or other person so as to exercise Agent’s rights and remedies and otherwise deal with such Collateral, and in the case of any customs broker, cargo consolidator, freight forwarder, consignee or other person who at any time has custody, control or possession of any bills of lading or other documents of title, agrees to hold such Collateral, acknowledges that it holds and will hold possession of the Collateral for the benefit of the Agent and agrees to follow all instructions of Agent with respect thereto. “Collateral Documents” shall mean, collectively, the Pledge

Agreement, the Deposit Account Control Agreements, the Investment Property Control Agreements, the Intellectual Property Security Agreements, the Canadian Security Agreement, the Dutch Security Documents and any other agreements, instruments and documents executed in connection with this Agreement that are intended to create, perfect or evidence liens to secure the Obligations, including, without limitation, all other security agreements, hypothecs, deposit account control agreements, pledge agreements, subordination agreements, pledges, powers of attorney, assignments, financing statements and all other written matter whether theretofore, now or hereafter executed by the Borrower or any Guarantor and delivered to Agent, in each case as may be amended, restated, amended and restated, supplemented or otherwise modified from time to time. “Commodity Exchange Act” shall mean the Commodity Exchange Act (7 U.S.C. § 1 et seq.), as amended from time to time, and any successor statute, and any regulations promulgated thereunder. “Consolidated Depreciation and Amortization Expense” means, with respect to any Person for any period, the total amount of depreciation and amortization expense, including the



 



11 LEGAL 4871-0055-7611v 22 amortization of deferred financing fees or costs, capitalized expenditures, customer acquisition costs and incentive payments, conversion costs and contract acquisition costs, the amortization of original issue discount resulting from the issuance of Indebtedness at less than par and amortization of favorable or unfavorable lease assets or liabilities, of such Person and its Subsidiaries for such period on a consolidated basis and otherwise determined in accordance with GAAP. “Consolidated Net Income” shall mean with respect to any specified Person for any period, the aggregate of the Net Income of such Person and its Subsidiaries for such period, on a consolidated basis, determined in accordance with GAAP; provided, that, the Net Income (but not loss) of any Person that is not a Subsidiary or that is accounted for by the equity method of accounting will be included only to the extent of the amount of dividends or similar distributions paid in cash to the specified Person or a Subsidiary of the Person; and provided, further that there shall be excluded: (a) the Net Income of any Subsidiary to the extent that the declaration or payment of dividends or similar distributions by that Subsidiary of that Net Income is not at the date of determination permitted without any prior governmental approval (that has not been obtained) or, directly or indirectly, by operation of the terms of its charter or any agreement, instrument, judgment, decree, order, statute, rule or governmental regulation applicable to that Subsidiary or its stockholders; (b) the cumulative effect of a change in accounting principles will be excluded; (c) any non-recurring costs and expenses included in connection with (i) the transactions contemplated by this Agreement and the other Financing Agreements, and (ii) any equity issuance by the Borrower; (d) any non-cash compensation charges, including, any such charges arising from stock options, restricted stock grants or other equity-incentive programs; (e) any non-cash costs, charges or expenses relating to the application of purchase accounting; (f) any unrealized gain or loss resulting from the application of SFAS 133 with respect to obligations in respect of a Hedge Agreement; (g) any non-cash

goodwill impairment charges or other intangible asset impairment charges incurred subsequent to the date of this Agreement resulting from the application of SFAS 142 or other non-cash asset impairment charges incurred subsequent to the date of this Agreement resulting from the application of SFAS 144; and (h) the Net Income (or deficit) of any Person accrued prior to the date it becomes a Subsidiary or is merged into or consolidated with Borrower or any of its Subsidiaries. In addition, to the extent included in the Consolidated Net Income of such Person and its Subsidiaries, notwithstanding anything to the contrary in the foregoing, Consolidated Net Income shall exclude (i) any expenses and charges that are reimbursed by indemnification or other reimbursement provisions in connection with any investment or any sale, conveyance, transfer or



 



12 LEGAL 4871-0055-7611v 22 other disposition of assets permitted hereunder and (ii) the amount of business interruption insurance proceeds received and, to the extent covered by insurance and actually reimbursed, or, so long as the Borrower has made a determination that there exists reasonable evidence that such amount will in fact be reimbursed by the insurer and only to the extent that such amount is (A) not denied by the applicable carrier in writing within 90 days and (B) in fact reimbursed within 180 days of the date of such evidence (with a deduction for any amount so added back to the extent not so reimbursed within such 180 days), expenses with respect to liability or casualty events or business interruption. “Contractual Obligation” shall mean, as to any Person, any provision of any security issued by such Person or of any agreement, instrument or other undertaking to which such Person is a party or by which it or any of its assets or properties is bound. “Control” shall have the meaning set forth in Article 8 of the UCC or, if applicable, in Section 9-104, 9-105, 9-106 or 9-107 of Article 9 of the UCC. “Corresponding Obligations” means all Obligations as they may exist from time to time, other than the Parallel Debts. “Copyrights” shall have the meaning set forth in the definition of “Intellectual Property”. “Credit Card Acknowledgments” shall mean, collectively, the agreements by Credit Card Issuers or Credit Card Processors who are parties to Credit Card Agreements in favor of Agent acknowledging Agent’s security interest (with the priority required by the Financing Agreements), for and on behalf of Lenders, in the monies due and to become due to the Borrower (including, without limitation, credits and reserves) under the Credit Card Agreements, and agreeing to transfer all such amounts to the Blocked Accounts, as the same now exist or may hereafter be amended, modified, supplemented, extended, renewed, restated or replaced pursuant to their terms, sometimes being referred to herein individually as a “Credit Card Acknowledgment”. “Credit Card Agreements” shall mean all agreements entered into on, prior and after the date hereof by the Borrower or for the benefit of the Borrower, in each case with any Credit Card Issuer

or any Credit Card Processor, as the same now exist or may hereafter be amended, modified, supplemented, extended, renewed, restated or replaced, including, but not limited to, the agreements set forth on Schedule 8.18 hereto. “Credit Card Issuer” shall mean any Person (other than the Borrower and its Subsidiaries) who issues or whose members issue credit cards, including, without limitation, MasterCard or VISA bank credit or debit cards or other bank credit or debit cards issued through MasterCard International, Inc., Visa, U.S.A., Inc. or Visa International and American Express, Discover, Diners Club, Carte Blanche and other non-bank credit or debit cards, including, without limitation, credit or debit cards issued by or through American Express Travel Related Services Company, Inc., and Novus Services, Inc. “Credit Card Processor” shall mean any servicing or processing agent or any factor or financial intermediary (other than the Borrower and its Subsidiaries) who facilitates, services, processes or manages the credit authorization, billing transfer and/or payment procedures with



 



13 LEGAL 4871-0055-7611v 22 respect to the Borrower’s sales transactions involving credit card or debit card purchases by customers using credit cards or debit cards issued by any Credit Card Issuer. “Credit Card Receivables” shall mean collectively, (a) all present and future rights of the Borrower to payment from any Credit Card Issuer or Credit Card Processor arising from sales of goods or rendition of services to customers who have purchased such goods or services using a credit or debit card, and (b) all present and future rights of the Borrower to payment from any Credit Card Issuer, Credit Card Processor or other third party in connection with the sale or transfer of Credit Card Receivables arising pursuant to the sale of goods or rendition of services to customers who have purchased such goods or services using a credit card or a debit card, including, but not limited to, all amounts at any time due or to become due from any Credit Card Issuer or Credit Card Processor under the Credit Card Agreements or otherwise which in the case of both clause (a) and (b) above have been earned by performance by the Borrower but not yet been paid to the Borrower by the Credit Card Issuer or the Credit Card Processor, as applicable. “Deed of Hypothec” shall have the meaning set forth in Section 13.12 hereof. “Default” shall mean an act, condition or event which, with notice or passage of time or both, would constitute an Event of Default. “Default Rate” shall mean an interest rate of three percent (3%) per annum. “Defaulting Lender” shall mean any Lender, as determined by Agent, that has (a) failed to fund any portion of its Term Loan within three (3) Business Days of the date required to be funded by it hereunder, (b) notified the Borrower, Agent or any other Lender in writing that it does not intend to comply with any of its funding obligations under this Agreement or has made a public statement to the effect that it does not intend to comply with its funding obligations under this Agreement or under other agreements in which it commits to extend credit, (c) failed, within three (3) Business Days after request by Agent, to confirm that it will comply with the terms of this Agreement relating to its obligations to fund the Term Loan, (d) otherwise failed to pay to Agent

or any other Lender any other amount required to be paid by it hereunder within three (3) Business Days of the date when due, unless the subject of a good faith dispute, or (e) (i) become or is insolvent or has a parent company that has become or is insolvent or (ii) become the subject of a bankruptcy or insolvency proceeding, or has had a receiver, interim receiver, receiver and manager, conservator, trustee or custodian appointed for it, or has taken any action in furtherance of, or indicating its consent to, approval of or acquiescence in any such proceeding or appointment or has a parent company that has become the subject of a bankruptcy or insolvency proceeding, or has had a receiver, conservator, trustee or custodian appointed for it, or has taken any action in furtherance of, or indicating its consent to, approval of or acquiescence in any such proceeding or appointment. “Deposit Account Control Agreement” shall mean an agreement in writing, in form and substance reasonably satisfactory to Agent, by and among Agent, the Borrower and any Guarantor, as applicable, with a Deposit Account at any bank and the bank at which such Deposit Account is at any time maintained which provides that such bank will comply with instructions originated by Agent directing disposition of the funds in such Deposit Account without further consent by the Borrower or such Guarantor upon the occurrence of an Event of Default and at all times during



 



14 LEGAL 4871-0055-7611v 22 the continuance of such Event of Default, and has such other terms and conditions as Agent may reasonably require including as to any such agreement with respect to any Blocked Account, providing that all items received or deposited in the Blocked Accounts are the property of Agent, for itself and the ratable benefit of the Lenders and, except as otherwise agreed with the corresponding bank and with such other appropriate or customary exceptions for agreements of this kind, that the bank has no lien upon, or right to setoff against, the Blocked Accounts, the items received for deposit therein, or the funds from time to time on deposit therein and that the bank will, upon the occurrence of an Event of Default and at all times during the continuance of such Event of Default, wire, or otherwise transfer, in immediately available funds, on a daily basis to the Agent Payment Account all funds received or deposited into the Blocked Accounts, and includes any Bank Consent Letters as defined in the Dutch Security Agreement. “Deposit Accounts” shall have the meaning set forth in Article 9 of the UCC and, in respect of any account domiciled outside of the United States of America, any demand, time, savings, passbook or similar account maintained with a bank. “Dividing Person” has the meaning assigned to it in the definition of “Division.” “Division” means the division of the assets, liabilities and/or obligations of a Person (the “Dividing Person”) among two or more Persons (whether pursuant to a “plan of division” or similar arrangement), which may or may not include the Dividing Person and pursuant to which the Dividing Person may or may not survive. “Division Successor” means any Person that, upon the consummation of a Division of a Dividing Person, holds all or any portion of the assets, liabilities and/or obligations previously held by such Dividing Person immediately prior to the consummation of such Division. A Dividing Person which retains any of its assets, liabilities and/or obligations after a Division shall be deemed a Division Successor upon the occurrence of such Division. “Documents” shall have the meaning set forth in Article 9 of the UCC. “dollars” or “$” refers to lawful money of the U.S.,

unless the context clearly otherwise indicates. “Dutch Security Agreement” means in respect of each Dutch Obligor a Dutch law governed security agreement constituting a non-possessory pledge over movables, a pledge over intellectual property rights, an undisclosed pledge over trade receivables and a disclosed pledge over intra- group receivables, receivables under insurance agreements and bank accounts. “Dutch Security Documents” means in respect of each Dutch Obligor: (i) a Dutch law governed deed of disclosed pledge over the registered shares in such Dutch Obligor; and (ii) the Dutch Security Agreement. “Early Termination Fee” shall have the meaning given to such term in the Fee Letter.



 



15 LEGAL 4871-0055-7611v 22 “EBITDA” means, with respect to any Person for any period, the Consolidated Net Income of such Person for such period: (a) increased (without duplication) by the following: (i) provision for Taxes based on income or profits or capital, including, without limitation, state franchise, excise and similar taxes, property taxes and foreign withholding taxes of such Person paid or accrued during such period, including any penalties and interest relating to any tax examinations, deducted (and not added back) in computing Consolidated Net Income; plus (ii) Interest Expense of such Person for such period (including (x) net losses or any obligations under any Hedge Agreement, (y) bank fees and (z) costs of surety bonds in connection with financing activities, to the extent the same were deducted (and not added back) in computing Consolidated Net Income); plus (iii) Consolidated Depreciation and Amortization Expense of such Person for such period to the extent the same were deducted (and not added back) in computing Consolidated Net Income; plus (iv) any expenses or charges (other than depreciation or amortization expense) related to any equity offering, Investment, acquisition, disposition or recapitalization permitted hereunder or the incurrence of Indebtedness permitted to be incurred hereunder (including a refinancing thereof) (whether or not successful), including (A) such fees, expenses or charges related to this Agreement and any other credit facilities and (B) any amendment or other modification of this Agreement and any other credit facilities; plus (v) any other charges, write-downs, write-offs, restructuring charges and severance charges, expenses, losses or other items reducing Consolidated Net Income for such period including deferred financing costs and other charges written off in connection with any early extinguishment of Indebtedness, any impairment charges, write-downs or write-offs relating to goodwill, intangible assets, long-lived assets, investments in debt and equity securities or as a result of a change in law or regulation or the impact of purchase accounting (excluding any such non-cash charge, write-down or item to the extent it represents an accrual or reserve for

a cash expenditure for a future period), or other items classified by the Borrower as non-recurring items less other items of income increasing Consolidated Net Income (excluding any such non-cash item of income to the extent it represents a receipt of cash in any future period); provided that the total amount of the foregoing items permitted to be added back to EBITDA (a) as non-cash items (x) in the fiscal year period from October 1, 2023 through September 30, 2024 pursuant to this clause (v) shall not exceed $7,500,000 and (y) in the fiscal year period from October 1, 2024 through September 30, 2025 pursuant to this clause (v) shall not exceed $4,000,000 and (b) as cash items (x) in the fiscal year period from October 1, 2023 through September 30, 2024 pursuant to this clause (v) shall not exceed $2,500,000 and (y) in the fiscal year period from October 1, 2024 through September 30, 2025 pursuant to this clause (v) shall not exceed $1,000,000; plus (vi) any costs or expense incurred by the Borrower or any of its Subsidiaries pursuant to any management equity plan or stock option plan or any other



 



16 LEGAL 4871-0055-7611v 22 management or employee benefit plan or agreement or any stock subscription or shareholder agreement, to the extent that such cost or expenses are non-cash or otherwise funded with cash proceeds contributed to the capital of the Borrower or any of its Subsidiaries or net cash proceeds of an issuance of Capital Stock (other than disqualified equity interests) of the Borrower or any of its Subsidiaries; plus (vii) any net loss included in Consolidated Net Income attributable to non-controlling interests pursuant to the application of Accounting Standards Codification Topic 810-10-45 of the Financial Accounting Standards Board (“FASB”); plus (viii) non-cash realized foreign exchange losses resulting from the impact of foreign currency changes on the valuation of assets or liabilities on the balance sheet of the Loan Parties and their Subsidiaries; (b) decreased (without duplication) by the following: (i) non-cash gains increasing Consolidated Net Income of such Person for such period, excluding any non-cash gains to the extent they represent the reversal of an accrual or cash reserve for a potential cash item that reduced EBITDA in any prior period and any non- cash gains with respect to cash actually received in a prior period so long as such cash did not increase EBITDA in such prior period; plus (ii) realized foreign exchange income or gains resulting from the impact of foreign currency changes on the valuation of assets or liabilities on the balance sheet of the Borrower and their Subsidiaries; plus (iii) any amount included in Consolidated Net Income of such Person for such period attributable to non-controlling interests pursuant to the application of FASB Accounting Standards Codification Topic 810-10-45; (c) increased or decreased (without duplication) by, as applicable, any adjustments resulting from the application of FASB Accounting Standards Codification Topic 460 or any comparable regulation; and (d) increased or decreased (without duplication) by any net gain (or loss) from disposed, abandoned or discontinued operations and any net gain (or loss) on disposal of disposed, discontinued or abandoned operations. “Eligible Accounts” shall mean, at any time, the Accounts of any Loan Party which

Agent determines in its Permitted Discretion are eligible as the basis for the extension of the Term Loan. Without limiting Agent’s Permitted Discretion provided herein, Eligible Accounts shall not include any Account of any Loan Party: (a) which is not subject to a perfected security interest in favor of Agent with the priority required by the Financing Agreements;



 



17 LEGAL 4871-0055-7611v 22 (a) in respect of any Accounts payable or to be deposited by any Loan Party into any Canadian domiciled Deposit Account, with respect to which a Deposit Account Control Agreement has not been entered into by Agent; (b) which is subject to any lien other than (i) a lien in favor of Agent, or (ii) a Permitted Encumbrance which does not have priority over the lien in favor of Agent; (c) (i) with respect to which the scheduled due date is more than sixty (60) days after the date of the original invoice therefor, (ii) which, is unpaid more than ninety (90) days after the date of the original invoice therefor or more than sixty (60) days after the original due date, therefor (“Overage”) (when calculating the amount under this clause (ii), for the same Account Debtor, Agent shall include the net amount of such Overage and add back any credits, but only to the extent that such credits do not exceed the total gross receivables from such Account Debtor), or (iii) which has been written off the books of any Loan Party or otherwise designated as uncollectible; (d) which is owing by an Account Debtor for which more than twenty-five percent (25%) of the Accounts owing from such Account Debtor and its Affiliates are ineligible hereunder; (e) which is owing by an Account Debtor to the extent the aggregate amount of Accounts owing from such Account Debtor and its Affiliates to the Loan Parties exceeds twenty percent (20%), or thirty-five percent (35%) in the case of GTI Core, LLC, of the aggregate amount of Eligible Accounts of the Loan Parties; (f) with respect to which any covenant, representation, or warranty contained in this Agreement or any other Financing Agreement has been breached in any material respect or is not true in any material respect; (g) which (i) does not arise from the sale of goods or performance of services in the ordinary course of business, (ii) is not evidenced by an invoice or other documentation satisfactory to Agent in its Permitted Discretion which has been sent to the Account Debtor, (iii) represents a progress billing, (iv) is contingent upon a Loan Party’s completion of any further performance, (v) represents a sale on a bill-and-hold, guaranteed sale, sale-and-return, sale on approval,

consignment, cash-on-delivery or any other repurchase or return basis or (vi) relates to payments of interest; (h) for which the goods giving rise to such Account have not been shipped to the Account Debtor or for which the services giving rise to such Account have not been performed by the relevant Loan Party or if such Account was invoiced more than once; (i) with respect to which any check or other instrument of payment has been returned uncollected for any reason; (j) which is owed by an Account Debtor which has (i) applied for, suffered, or consented to the appointment of any receiver, custodian, trustee, or liquidator of its assets, (ii) had possession of all or a material part of its property taken by any receiver, interim receiver, receiver and manager, custodian, trustee or liquidator, (iii) filed, or had filed against it, any request or



 



18 LEGAL 4871-0055-7611v 22 petition for liquidation, reorganization, arrangement, adjustment of debts, adjudication as bankrupt, winding-up, or voluntary or involuntary case under any state, provincial, territorial or federal bankruptcy laws including, without limitation, under any Canadian Debtor Relief Laws (other than post-petition accounts payable of an Account Debtor that is a debtor-in-possession under the United States Bankruptcy Code or any Canadian Debtor Relief Law and reasonably acceptable to Agent), (iv) admitted in writing its inability, or is generally unable to, pay its debts as they become due, (v) become insolvent, or (vi) ceased operation of its business; (k) which is owed by any Account Debtor which has sold all or a substantially all of its assets; (l) which is owed by an Account Debtor which (i) does not maintain its chief executive office in the U.S., Canada or the Netherlands or (ii) is not organized under applicable law of the U.S., Canada, any state of the U.S., or any province or territory of Canada unless, in either case, such Account is backed by a letter of credit acceptable to Agent which is in the possession of, and is directly drawable by, Agent; (m) which is owed in any currency other than U.S. dollars or Canadian dollars; (n) which is owed by (i) the government (or any department, agency, public corporation, or instrumentality thereof) of any country other than the U.S., or any political subdivision thereof, unless such Account is backed by a letter of credit acceptable to Agent which is in the possession of, and is directly drawable by, Agent or (ii) the government of the U.S., or any department, agency, public corporation, or instrumentality thereof, unless the Federal Assignment of Claims Act of 1940, as amended (31 U.S.C. § 3727 et seq. and 41 U.S.C. § 15 et seq.), and any other steps necessary to perfect the lien of Agent in such Account have been complied with to Agent’s satisfaction; (o) which is owed by the government of Canada, the Province of Alberta or the any other Canadian province or territory (or any department, agency, public corporation, or instrumentality thereof) unless the Financial Administration Act (Canada) or the Financial Administration Act (Alberta) and any other steps necessary to perfect the lien

of the Agent in such Account have been complied with to the Agent's satisfaction; (p) which is owed by any Affiliate of the Borrower or any Guarantor or any employee, officer, director, agent or stockholder of the Borrower, any Guarantor or any of their Affiliates; (q) which, for any Account Debtor, exceeds a credit limit determined by Agent in its Permitted Discretion, to the extent of such excess; (r) which is owed by an Account Debtor or any Affiliate of such Account Debtor to which the Borrower or any Guarantor is indebted, but only to the extent of such indebtedness, or is subject to any security, deposit, progress payment, retainage or other similar advance made by or for the benefit of an Account Debtor, in each case to the extent thereof;



 



19 LEGAL 4871-0055-7611v 22 (s) which is subject to any counterclaim, deduction, defense, setoff or dispute but only to the extent of any such counterclaim, deduction, defense, setoff or dispute, including any defense under any Federal Cannabis Law; (t) which is evidenced by any promissory note, chattel paper, or instrument; (u) which is owed by an Account Debtor (i) located in any jurisdiction which requires filing of a “Notice of Business Activities Report” or other similar report in order to permit the Borrower or any other Loan Party to seek judicial enforcement in such jurisdiction of payment of such Account, unless the Borrower or any other Loan Party has filed such report or qualified to do business in such jurisdiction or (ii) which is a Sanctioned Person; (v) with respect to which a Loan Party has made any agreement with the Account Debtor for any reduction thereof, other than discounts and adjustments given in the ordinary course of business, or any Account which was partially paid and such Loan Party created a new receivable for the unpaid portion of such Account; (w) which does not comply in all material respects with the requirements of all applicable laws and regulations, whether Federal, state, provincial, territorial or local, including without limitation the Federal Consumer Credit Protection Act, the Federal Truth in Lending Act, Regulation Z of the Federal Reserve Board and any applicable consumer protection act of any Canadian province or territory; (x) which is for goods that have been sold under a purchase order or pursuant to the terms of a contract or other agreement or understanding (written or oral) that indicates or purports that any Person other than a Loan Party has or has had an ownership interest in such goods, or which indicates any party other than a Loan Party as payee or remittance party; (y) which was created on cash on delivery terms; or (z) which is a Credit Card Receivable. In the event that an Account of a Loan Party which was previously an Eligible Account ceases to be an Eligible Account hereunder, the Borrower or any other Loan Party shall notify thereof on and at the time of submission to Agent of the next Borrowing Base Certificate. In determining the amount of an Eligible Account of a Loan Party, the

face amount of an Account may, in Agent’s Permitted Discretion, be reduced by, without duplication, to the extent not reflected in such face amount, (i) the amount of all accrued and actual discounts, claims, credits or credits pending, promotional program allowances, price adjustments, finance charges or other allowances (including any amount that a Loan Party may be obligated to rebate to an Account Debtor pursuant to the terms of any agreement or understanding (written or oral)) and (ii) the aggregate amount of all cash received in respect of such Account but not yet applied by a Loan Party to reduce the amount of such Account. “Eligible Credit Card Receivables” shall mean, the gross amount of Credit Card Receivables of any Loan Party that are subject to a valid and fully perfected security interest in favor of the Agent for itself and the Secured Parties (with the priority required by the Financing Agreements), which conform to all applicable warranties contained herein, less, without



 



20 LEGAL 4871-0055-7611v 22 duplication, (a) the sum of all Credit Card Receivables: (i) for which Agent has not received a Credit Card Acknowledgment pursuant to Section 9.19 if the Credit Card Agreement exists on the Closing Date (or if the Credit Card Agreement is entered into after the Closing Date, no later than ninety (90) days after the date of such Credit Card Agreement or such later date as is acceptable to Agent) and (ii) which are unpaid more than five (5) Business Days after the date of the sale of Inventory giving rise to such Credit Card Receivable and (b) amounts owing to Credit Card Issuers or Credit Card Processors in connection with the Credit Card Agreements. “Eligible Depository Bank” means: (a) Any Lender or any of its Affiliates; or (b) Any other Person who is a commercial bank or financial institution having total assets in excess of $1,000,000,000; organized under the laws of any country that is a member of the Basel Accord and the Organization of Economic Cooperation and Development, or a political subdivision of any such country, so long as such bank or financial institution is acting through a branch or agency located in the United States or Canada. “Eligible Inventory” shall mean Inventory of any Loan Party consisting of finished goods held for resale in the ordinary course of the business of such Loan Party, that satisfy the criteria set forth below as reasonably determined by Agent. Eligible Inventory shall not include: (a) work- in-process; (b) raw materials; (c) spare parts for Equipment; (d) packaging and shipping materials; (e) supplies used or consumed in a Loan Party’s business; (f) Inventory located (i) at premises other than a premise which is owned or leased by a Loan Party or (ii) in any third party warehouse or in the possession of a bailee (other than a third party processor) unless Agent has received, subject to Section 9.29, a Collateral Access Agreement in respect of such premises on terms and conditions reasonably satisfactory to Agent; (g) Inventory subject to a security interest or lien in favor of any Person other than Agent except those permitted in this Agreement that are subject to an intercreditor agreement in form and substance satisfactory to Agent between the holder of such security

interest or lien and Agent and those liens described in clause (j) below; (h) bill and hold goods; (i) Inventory which is past its expiration date; (j) Inventory that is not subject to a valid and perfected security interest of Agent (with the priority required by the Financing Agreements) except in the case of those non-consensual statutory liens described in Section 9.8(c)(i) hereof, and landlord, warehouseman or similar liens (i) in respect of which Agent has established a Reserve, if and only to the extent establishment of a Reserve is permitted by the terms hereof; provided that as of the Closing Date a one-month Reserve shall be established for all leased locations with Inventory valued at more than $25,000 and such Reserve will be increased to a three-month Reserve for any leased locations not subject to a Collateral Access Agreement within sixty (60) days of the Closing Date, (ii) as previously agreed in writing with Agent for the locations and third party logistics providers listed on Schedule 6 for which no Reserve is provided by the terms hereof, or (iii) in respect of which locations the Agent has received, (x) with respect to locations leased as of the Closing Date, subject to Section 9.29 and (y) with respect to locations leased after the Closing Date within 60 days of the effective date of such lease, in each case, a Collateral Access Agreement pursuant to which the landlord, warehouseman or bailee, as applicable, has either waived or subordinated its lien on terms and conditions reasonably satisfactory to Agent; (k) returned Inventory which is not held for sale in the ordinary course of business; (l) damaged and/or defective Inventory; (m) Inventory purchased or sold on consignment; (n) Inventory located



 



21 LEGAL 4871-0055-7611v 22 outside the United States of America or Canada, unless otherwise approved by Agent in writing; (o) Inventory which has been acquired from a Sanctioned Person; and (p) excess and slow-moving Inventory (to the extent it is not accounted for already in clauses (a) through (o) above). The criteria for Eligible Inventory set forth above may only be changed and any new criteria for Eligible Inventory may only be established by Agent in its good faith based on either: (i) an event, condition or other circumstance arising after the date hereof or (ii) an event, condition or other circumstance existing on the date hereof to the extent Agent has no written notice thereof from the Borrower or any other Loan Party prior to the date hereof in either case under immediately preceding clause (i) or (ii) above which materially and adversely affects or would reasonably be expected to materially and adversely affect the Inventory, its value or the amount that would be received by Agent from the sale or other disposition or realization upon such Inventory as determined by Agent in its good faith and commercially reasonable determination. Any Inventory that is not Eligible Inventory shall nevertheless be part of the Collateral. The amounts of Eligible Inventory shall be determined based on the perpetual inventory record maintained by the Borrower or any other Loan Party. “Eligible Transferee” shall mean (a) any Lender; (b) the parent company of any Lender and/or any Affiliate of such Lender which is at least fifty (50%) percent owned by such Lender or its parent company; (c) any Person, including without limitation, any bona fide debt fund, investment vehicle, regulated banking entity or non-regulated lending entity that is engaged in the business of making, purchasing, holding or otherwise investing in commercial loans and similar extensions of credit in the ordinary course of its business and is administered or managed by a Lender or with respect to any Lender that is a fund which invests in commercial loans and similar extensions of credit, any other fund that invests in commercial loans and similar extensions of credit and is managed by the same investment advisor as such Lender or by an Affiliate of such investment advisor, in each case is

approved by Agent and, unless an Event of Default under Section 10.1(a), Section 10.1(f) or Section 10.1(g) has occurred and is continuing at the time any assignment is effected hereunder, the Borrower or any other Loan Party (such approval not to be unreasonably withheld, conditioned or delayed by the Borrower or such Loan Party, provided, that, no such consent shall be required in connection with any assignment to another Lender or to an Affiliate of any Lender); and (d) any other commercial bank, financial institution or “accredited investor” (as defined in Regulation D under the Securities Act) approved by Agent (such approval not to be unreasonably withheld, conditioned or delayed) and, unless an Event of Default under Section 10.1(a), Section 10.1(f) or Section 10.1(g) has occurred and is continuing at the time any assignment is effected hereunder, the Borrower or any other Loan Party, provided, that, neither the Borrower nor any Guarantor or any Affiliate of the Borrower or any Guarantor shall qualify as an Eligible Transferee; (ii) no Person to whom any Indebtedness which is in any way subordinated in right of payment to any other Indebtedness of the Borrower or any Guarantor shall qualify as an Eligible Transferee, except, in each case, as Agent may otherwise specifically agree. “Environmental Events” shall have the meaning set forth in Section 9.3(b) hereof. “Environmental Laws” shall mean all foreign, Federal, Canadian, state, provincial, territorial and local laws (including common law), rules, codes, licenses, permits (including any conditions imposed therein), authorizations, legally binding judicial or administrative decisions, injunctions or agreements between a Loan Party and any Governmental Authority, (a) relating to pollution and the protection, preservation or restoration of the environment (including air, water vapor, surface water, ground water, drinking water, drinking water supply, surface land, subsurface



 



22 LEGAL 4871-0055-7611v 22 land, plant and animal life or any other natural resource), (b) relating to the exposure of humans to, or the use, storage, recycling, treatment, generation, manufacture, processing, distribution, transportation, handling, labeling, production, release or disposal, or threatened release, of hazardous, toxic or dangerous substances, materials, and wastes, or (c) imposing requirements with regard to recordkeeping, notification, disclosure and reporting respecting hazardous, toxic or dangerous substances, materials, and wastes. The term “Environmental Laws” includes (i) the Federal Comprehensive Environmental Response, Compensation and Liability Act of 1980, the Federal Superfund Amendments and Reauthorization Act, the Federal Water Pollution Control Act of 1972, the Federal Clean Water Act, the Federal Clean Air Act, the Federal Resource Conservation and Recovery Act of 1976 (including the Hazardous and Solid Waste Amendments thereto), the Federal Solid Waste Disposal and the Federal Toxic Substances Control Act, the Federal Insecticide, Fungicide and Rodenticide Act, and the Federal Safe Drinking Water Act of 1974, (ii) applicable state, provincial or territorial counterparts to such laws and (iii) any common law or equitable doctrine that imposes liability or obligations for injuries or damages due to, or threatened as a result of, the presence of or exposure to any hazardous, toxic or dangerous substances, materials, and wastes. “Equipment” shall have the meaning set forth in Article 9 of the UCC and includes, without limitation, as to the Borrower and each Guarantor, all of the Borrower’s and such Guarantor’s now owned and hereafter acquired equipment, wherever located, including machinery, data processing and computer equipment (whether owned or licensed and including embedded software), vehicles, tools, furniture, fixtures, all attachments, accessions and property now or hereafter affixed thereto or used in connection therewith, and substitutions and replacements thereof, wherever located. “ERISA” shall mean the United States Employee Retirement Income Security Act of 1974, as amended, together with all rules, regulations and interpretations thereunder or related thereto. “ERISA

Affiliate” shall mean any Person required to be aggregated with the Borrower, any Guarantor or any of its or their respective Subsidiaries under Sections 414(b), 414(c), 414(m) or 414(o) of the Code. “ERISA Event” shall mean (a) any “reportable event”, as defined in Section 4043(c) of ERISA or the regulations issued thereunder, with respect to a Plan, except for any such event with respect to which notice has been waived pursuant to applicable regulations; (b) the adoption of any amendment to a Plan that would require the provision of security pursuant to Section 401(a)(29) of the Code or Section 307 of ERISA; (c) the existence with respect to any Plan of an “accumulated funding deficiency” (as defined in Section 412 of the Code or Section 302 of ERISA), whether or not waived; (d) the filing pursuant to Section 412 of the Code or Section 303(d) of ERISA of an application for a waiver of the minimum funding standard with respect to any Plan; (e) the occurrence of a non-exempt “prohibited transaction” with respect to which Borrower, or any of their respective Subsidiaries is a “disqualified person” (within the meaning of Section 4975 of the Code); (f) a complete or partial withdrawal by the Borrower or any ERISA Affiliate from a Multiemployer Plan or a cessation of operations which is treated as such a withdrawal or notification that a Multiemployer Plan is in reorganization; (g) the filing of a notice of intent to terminate, the treatment of a Plan amendment as a termination under Section 4041 or 4041A of ERISA, or the commencement of proceedings by the Pension Benefit Guaranty Corporation to terminate a Plan; (h) an event or condition which might reasonably be expected to constitute



 



23 LEGAL 4871-0055-7611v 22 grounds under Section 4042 of ERISA for the termination of, or the appointment of a trustee to administer, any Plan; (i) the imposition of any liability under Title IV of ERISA, other than the Pension Benefit Guaranty Corporation premiums due but not delinquent under Section 4007 of ERISA, upon the Borrower or any ERISA Affiliate in an amount that would reasonably be expected to have a Material Adverse Effect. “Erroneous Payment” shall have the meaning set forth in Section 12.14(a) hereof. “Erroneous Payment Deficiency Assignment” shall have the meaning set forth in Section 12.14(d)(i)(A) hereof. “Erroneous Payment Impacted Class” shall have the meaning set forth in Section 12.14(d)(i)(A) hereof. “Erroneous Payment Return Deficiency” shall have the meaning set forth in Section 12.14(d)(i) hereof. “Erroneous Payment Subrogation Rights” shall have the meaning set forth in Section 12.14(e) hereof. “Event of Default” shall mean the occurrence or existence of any event or condition described in Section 10.1 hereof. “Event of Loss” means, with respect to any Property, any of the following: (a) any loss, destruction or damage of such Property; or (b) any actual condemnation, seizure or taking, by exercise of the power of eminent domain or otherwise, of such Property, or confiscation of such Property or the requisition of the use of such Property; which for the avoidance of doubt, shall not include store closings or liquidations. “Exchange Act” shall mean the Securities Exchange Act of 1934, together with all rules, regulations and interpretations thereunder or related thereto. “Excluded Accounts” means (i) Zero Balance Accounts, (ii) payroll accounts (including accounts used for the disbursement of payroll, payroll taxes and other employee wage and benefit payments, including 401(k) and other retirement plans, rabbi trusts for deferred compensation and health care benefits), (iii) withholding and trust accounts, escrow and other fiduciary accounts and (iv)(x) other deposit accounts with respect to which the aggregate amount on deposit, individually for such account does not exceed $50,000 at any time, and collectively for all such deposit accounts domiciled in the U.S. and Canada under this clause (iv)(x), do not exceed

$350,000 at any time and (y) deposit accounts domiciled in the European Union and the U.K. collectively for all such deposit accounts under this clause (iv)(y) do not exceed $500,000 at any time. “Excluded Assets” means, collectively, (i) any U.S. intent-to-use trademark applications to the extent that, and solely during the period in which, the grant of Agent’s Lien thereon would impair the validity or enforceability of such intent-to-use trademark applications under applicable federal law, provided that upon filing with the United States Patent and Trademark Office of a “Statement of Use” or “Amendment to Allege Use” with respect thereto pursuant to Section 1(c) or Section 1(d) of the Lanham Act, 15 U.S.C. § 1051 (or any successor provision), such intent-to-



 



24 LEGAL 4871-0055-7611v 22 use trademark application shall be considered Collateral, (ii) any rights or interest in any contract, lease, permit, or license agreement of any Loan Party to which any Loan Party is a party with a Person that is not an Affiliate if and for so long as the grant of the security interest hereunder shall, pursuant to the terms of such contract, lease, permit, or license agreement, constitute or result in (A) a material breach or termination pursuant to the terms of, or a material default under, any such contract, lease, permit, or license agreement, (B) a violation of any laws applicable thereto, (C) the abandonment, invalidation or unenforceability of any material right, title or interest of any Loan Party therein; provided that any such contract, lease, permit or license agreement was not entered into in contemplation of circumventing any Loan Party’s obligations under the Financing Agreements or (D) the creation of a right of termination in favor of, or require the consent of, to the extent not otherwise obtained, any other party thereto (other than the Loan Parties or any Affiliate thereof) or would give such party the right to otherwise adversely alter such Loan Party’s right, title or interest thereunder (including upon giving of notice or the lapse of time or both), (iii) any other property with respect to which, in the determination of Agent in its sole discretion, the time, difficulty, cost, or other consequences (including any material adverse tax consequences) of granting or perfecting a Lien on such property shall be excessive in view of the benefits to be obtained by the Secured Parties therefrom; provided, however, that (x) the exclusions described in clauses (i) through (iii) above shall in no way be construed as to limit, impair or otherwise affect Agent’s unconditional continuing security interest in and Liens upon any rights or interest of the Loan Parties in or to the proceeds of, or any monies due or to become due under, any such leases, contracts, agreements, licenses, permits or other assets and (y) immediately upon the effectiveness, lapse termination or waiver of any such restriction, provision or agreement, references to the Collateral shall include and the Loan Parties shall be deemed to have granted a security interest with respect to such leases, contracts, agreements,

licenses, permits, equipment, Capital Stock, accounts and other assets as if such provision or restriction or agreement had never been in effect, (iv) the Boca Real Estate, provided that, notwithstanding anything herein to the contrary, if the Boca Real Estate has not been (a) sold with such Net Proceeds to be paid first to the Term Loan in accordance with Section 2.2(b), (b) encumbered with a second mortgage in favor of the Lenders or (c) subject to a sale-leaseback transaction by the date that is ninety (90) days after the Closing Date, the Boca Real Estate shall be automatically, and without notice of any kind, deemed to be removed from the definition of Excluded Assets and shall be mortgaged to the Lenders on such date pursuant to documentation and title work reasonably satisfactory to Agent and Agent shall have received a duly executed certificate from an Authorized Officer of the Borrower certifying that the Loan Parties, taken as a whole, are Solvent and will continue to be Solvent immediately after giving effect to such mortgage, (v) the Specified Assets listed on Schedule 1.1 attached hereto, provided that, notwithstanding anything herein to the contrary, if the Specified Assets have not been sold by the date that is forty-five (45) days after the Closing Date, the Specified Assets shall be automatically, and without notice of any kind, deemed to be removed from the definition of Excluded Assets and shall be deemed Collateral on such date pursuant to documentation reasonably satisfactory to Agent and (vi) in respect of each Canadian Guarantor only, (i) any consumer good or (ii) the last day of the term of any lease (verbal or written) or any agreement to lease, now or hereafter acquired by any Loan Party, provided that the applicable Loan Party shall hold such last day in trust for the Agent and assign same to an Person acquiring the term or that part of the term of any such lease or agreement to lease in connection with any enforcement or realization of the Collateral upon request by the Agent.



 



25 LEGAL 4871-0055-7611v 22 “Excluded Taxes” means any of the following Taxes imposed on or with respect to a Recipient or required to be withheld or deducted from a payment to a Recipient: (a) Taxes imposed on or measured by net income (however denominated), branch profits Taxes, in each case, (i) imposed as a result of such Recipient being organized under the laws of, or having its principal office or, in the case of any Lender, its applicable lending office located in, the jurisdiction imposing such Tax (or any political subdivision thereof) or (ii) that are Other Connection Taxes; (b) in the case of a Lender, U.S. Federal withholding Taxes imposed on amounts payable to or for the account of such Lender with respect to an applicable interest in any Financing Agreement pursuant to a law in effect on the date on which (i) such Lender acquires such interest in the Financing Agreements or (ii) such Lender changes its lending office, except in each case to the extent that amounts with respect to such Taxes were payable either to such Lender's assignor immediately before such Lender acquired the applicable interest in the Financing Agreements or to such Lender immediately before it changed its lending office; (c) [reserved]; and (d) any withholding Taxes imposed under FATCA. “FASB” shall have the meaning set forth in the definition of “EBITDA”. “FATCA” shall mean Sections 1471 through 1474 of the Code, as of the date of this Agreement (or any amended or successor version that is substantively comparable and not materially more onerous to comply with), any current or future regulations or official interpretations thereof, any agreements entered into pursuant to Section 1471(b)(1) of the Code and any fiscal or regulatory legislation, rules or practices adopted pursuant to any intergovernmental agreement, treaty or convention among Governmental Authorities and implementing such Sections of the Code. “Federal Cannabis Laws” means any U.S. federal laws as such relate, to the cultivation, harvesting, production, distribution, sale and possession of marijuana or products containing the same, including, without limitation, the prohibition on drug trafficking under 21 U.S.C. § 841(a), et seq., the conspiracy statute under 18 U.S.C. § 846, the

bar against aiding and abetting the conduct of an offense under 18 U.S.C. § 2, the bar against misprision of a felony (concealing another’s felonious conduct) under 18 U.S.C. § 4, the bar against being an accessory after the fact to criminal conduct under 18 U.S.C. § 3, and federal money laundering statutes under 18 U.S.C. §§ 1956, 1957, and 1960 and the regulations and rules promulgated under any of the foregoing. “Federal Funds Rate” means, for any day, the weighted average (rounded upwards, if necessary, to the next 1/100 of 1%) of the rates on overnight Federal funds transactions with members of the Federal Reserve System arranged by Federal funds brokers, as published on the next succeeding Business Day by the Federal Reserve Bank of New York, or, if such rate is not so published for any day that is a Business Day, the average (rounded upwards, if necessary, to the next 1/100 of 1%) of the quotations for such day for such transactions received by Agent from three Federal funds brokers of recognized standing reasonably selected by it. “Federal Reserve Bank of New York’s Website” shall mean the website of the Federal Reserve Bank of New York at http://www.newyorkfed.org, or any successor source. “Federal Reserve Board” shall mean the Board of Governors of the Federal Reserve System, or any entity succeeding to any of its principal functions.



 



26 LEGAL 4871-0055-7611v 22 “Fee Letter” shall mean the letter agreement, dated as of the Closing Date, by and among the Borrower, the Guarantors and Agent, setting forth certain fees payable by the Borrower to Agent for the benefit of itself and Lenders, as the same now exists or may hereafter be amended, modified, supplemented, extended, renewed, restated or replaced. “Fifth Third Consent” shall mean that certain Note, Mortgage and Loan Modification Agreement, dated as of the date hereof, by and among 1095 Broken Sound Pkwy LLC, a Delaware limited liability company, Greenlane Holdings, LLC, a Delaware limited liability company (formerly known as Jacoby Holdings LLC) and Fifth Third Lender, permitting the incurrence of the Indebtedness and Liens created pursuant to this Agreement under the Fifth Third Credit Agreement. “Fifth Third Credit Agreement” shall mean the Amended and Restated Credit Agreement dated as of October 1, 2018 , by and among Greenlane Holdings, LLC, a Delaware limited liability company (formerly known as Jacoby Holdings LLC), 1095 Broken Sound Pkwy LLC, a Delaware limited liability company, and Fifth Third Lender, as amended by Amendment No. 1 to Amended and Restated Credit Agreement dated March 4, 2019, and by Amendment No. 2 to Amended and Restated Credit Agreement dated April 5, 2019, as modified by the Fifth Third Consent, and as further amended, restated, supplemented or otherwise modified from time to time. “Fifth Third Lender” shall mean Fifth Third Bank, an Ohio banking corporation. “Fifth Third Loan Documents” shall mean the “Loan Documents” as defined in the Fifth Third Credit Agreement. “Financing Agreements” shall mean, collectively, this Agreement, the Collateral Documents, the Guaranty, the Canadian Security Agreement, each issued Term Loan Note, all notes, guarantees, security agreements relating to this Agreement (if any), other intercreditor agreements (if any), the Fee Letter and all other agreements, documents, certificates and instruments now or at any time hereafter executed and/or delivered by the Borrower or any Guarantor in connection with this Agreement. “Floor” shall mean a rate of interest equal to four percent (4.75%). “Foreign Lender” shall

mean any Lender that is organized under the laws of a jurisdiction other than that in which the Borrower is resident for tax purposes. For purposes of this definition, the United States of America, each State thereof and the District of Columbia shall be deemed to constitute a single jurisdiction. “Foreign Subsidiary” shall mean a Subsidiary of the Borrower that is organized or incorporated under the laws of any jurisdiction outside of the United States of America; sometimes being referred to herein collectively as “Foreign Subsidiaries”. “Funding Bank” shall have the meaning given to such term in Section 3.3(a) hereof. “Funds Flow Memorandum” shall mean that certain funds flow memorandum to be dated the Closing Date and delivered by the Borrower to the Agent in connection with the application of



 



27 LEGAL 4871-0055-7611v 22 Term Loan proceeds on the Closing Date, which funds flow memorandum shall be in form and substance reasonably satisfactory to the Lenders. “GAAP” shall mean generally accepted accounting principles in the United States of America as in effect from time to time as set forth in the opinions and pronouncements of the Accounting Principles Board and the American Institute of Certified Public Accountants and the statements and pronouncements of the Financial Accounting Standards Board or such other principles as may be approved by a significant segment of the accounting profession in the United States (including any principles required by the Securities and Exchange Commission), that are applicable to the circumstances as of the date of determination, consistently applied. If there occurs after the date of this Agreement any change in GAAP that affects the calculation of any requirements, terms or covenants set forth in this Agreement or any other Financing Agreement (whether contained in Section 9.18, Section 9.25 or otherwise), Agent and the Borrower shall negotiate in good faith to amend the provisions of this Agreement and the other Financing Agreements that relate to the calculation of such requirements, terms and covenants with the intent of having the respective positions of the Lenders and the Borrower after such change in GAAP conform as nearly as possible to their respective positions as of the date of this Agreement and, until any such amendments have been agreed upon, the implicated requirements and covenants shall be calculated as if no such change in GAAP has occurred; provided, that, for the avoidance of doubt, the parties agree that all financial statements required to be delivered hereunder shall and will be delivered giving effect to any such change in GAAP. “General Intangibles” shall have the meaning set forth in Article 9 of the UCC or, to the extent applicable, have the meaning ascribed to “Intangibles” as set forth in the PPSA. “Goods” shall have the meaning set forth in Article 9 of the UCC. “Governmental Authority” shall mean any nation or government, any state, province, territory or other political subdivision thereof, any central bank (or similar monetary or regulatory authority) thereof, and

any entity, authority, agency, division or department exercising executive, legislative, judicial, taxing, regulatory or administrative powers or functions of or pertaining to a government. “Guarantor Joinder Agreement” shall mean a joinder agreement in substantially the form of Exhibit N hereto and otherwise in form and substance acceptable to Agent. “Guarantors” shall mean, collectively, the following (together with their respective successors and assigns): (a) all Subsidiaries of the Borrower as of the date hereof and (b) any Subsidiary of the Borrower that at any time after the date hereof becomes party to this Agreement and/or a Guaranty in favor of Agent or any Lender or otherwise becomes liable on or with respect to the Obligations; provided, that, if at any time after the date hereof, a Guarantor which is directly or indirectly wholly owned by the Borrower shall own any assets that would constitute Eligible Inventory if owned by the Borrower, upon the Borrower’s request, such Guarantor shall cease to be a Guarantor hereunder and shall be deemed a Borrower effective on the date of the confirmation by Agent to the Borrower that Agent has received such request and that Agent has received an appraisal with respect to such Inventory and conducted a field examination with respect thereto, the results of which are satisfactory to Agent in good faith, or alternatively, at Agent’s option,



 



28 LEGAL 4871-0055-7611v 22 Agent shall have received such information with respect thereto as Agent may in its good faith require. “Guaranty” shall mean (a) that certain Guaranty Agreement, dated as of the Closing Date, by and among each of the Loan Parties from time to time party thereto in favor of Agent and the other Secured Parties and (b) any other guaranty agreement or guarantee agreement executed from time to time by a Subsidiary of the Borrower substantially in the form of Exhibit F attached hereto in favor of Agent and the other Secured Parties, in each case, as the same may be amended, restated, amended and restated, supplemented or otherwise modified from time to time. “Hazardous Materials” shall mean any hazardous, toxic or dangerous substances, materials and wastes, including petroleum hydrocarbons, flammable explosives, asbestos, urea formaldehyde insulation, radioactive materials, polychlorinated biphenyls (PCBs) and PCB contaminated fluids, pesticides, herbicides and any other kind and/or type of pollutants or contaminants, sewage, sludge, industrial slag, solvents and/or any other substances, materials or wastes that are or become regulated under any Environmental Law (including any that are or become classified as hazardous or toxic under any Environmental Law). “Hedge Agreement” shall mean an agreement between the Borrower or any Guarantor and a third party that is a rate swap agreement, basis swap, forward rate agreement, commodity swap, forward commodity contracts, equity or equity index swaps or options, bond or bond price or bond index swaps or options, forward bond or forward bond price or forward bond index transactions, interest rate options, forward foreign exchange agreement, spot foreign exchange agreement, rate cap agreement rate, floor agreement, rate collar agreement, currency swap agreement, cross- currency rate swap agreement, currency option, any other similar agreement or any combination of these transactions (including any agreement, contract or transaction that constitutes a “swap” within the meaning of section 1a(47) of the Commodity Exchange Act and any option to enter into any of the foregoing or a master agreement for any the foregoing together with all supplements

thereto) for the purpose of protecting against or managing exposure to fluctuations in interest or exchange rates, currency valuations or commodity prices; provided that no phantom stock or similar plan providing for payments only on account of services provided by current or former directors, officers, employees or consultants of the Borrower or its Subsidiaries shall be a Hedge Agreement; sometimes being collectively referred to herein as “Hedge Agreements”. “Increased Costs” shall have the meaning set forth in Section 3.3(b) hereof. “Increased Reporting Period” shall mean any period commencing on the first date on which Liquidity is less than $4,000,000 for three (3) consecutive Business Days, and continuing until the date that both (x) Liquidity exceeds $4,000,000 for thirty (30) consecutive days, and (y) no Default or Event of Default then exists and is continuing. “Indebtedness” shall mean, with respect to any Person, any liability, whether or not contingent, (a) in respect of borrowed money (whether or not the recourse of the lender is to the whole of the assets of such Person or only to a portion thereof) or evidenced by bonds, notes, debentures or similar instruments; (b) representing the balance deferred and unpaid of the purchase price of any property or services (except any such balance that constitutes an account payable to a trade creditor (whether or not an Affiliate) created, incurred, assumed or guaranteed by such Person



 



29 LEGAL 4871-0055-7611v 22 in the ordinary course of business of such Person); (c) all obligations as lessee under leases which have been, or should be, in accordance with GAAP recorded as Capital Leases; (d) any Contractual Obligation, contingent or otherwise, of such Person to pay or be liable for the payment of any indebtedness described in this definition of another Person, including, any such indebtedness, directly or indirectly guaranteed, or any agreement to purchase, repurchase, or otherwise acquire such indebtedness, obligation or liability or any security therefor, or to provide funds for the payment or discharge thereof, or to maintain solvency, assets, level of income, or other financial condition; (e) all obligations with respect to redeemable stock and redemption or repurchase obligations under any Capital Stock or other equity securities issued by such Person; (f) all reimbursement obligations and other liabilities of such Person with respect to surety bonds (whether bid, performance or otherwise), letters of credit, banker’s acceptances, drafts or similar documents or instruments issued for such Person’s account other than bonds to stay execution of a judgment on appeal; (g) all indebtedness of such Person in respect of indebtedness of another Person for borrowed money or indebtedness of another Person otherwise described in this definition which is secured by any consensual lien, security interest, collateral assignment, conditional sale, mortgage, deed of trust, or other encumbrance on any asset of such Person, whether or not such obligations, liabilities or indebtedness are assumed by or are a personal liability of such Person, all as of such time; (h) all obligations, liabilities and indebtedness of such Person (marked to market) arising under swap agreements, cap agreements and collar agreements and other agreements or arrangements designed to protect such Person against fluctuations in interest rates or currency or commodity values or other Hedge Agreements; (i) indebtedness of any partnership or joint venture in which such Person is a general partner or a joint venturer to the extent such Person is liable therefor as a result of such Person’s ownership interest in such entity, except to the extent that the terms of such indebtedness

expressly provide that such Person is not liable therefor or such Person has no liability therefor as a matter of law; (j) all sales by such Person (except for sales without recourse to such Person) of (i) Accounts or General Intangibles for money due or to become due, (ii) Chattel Paper, Instruments or documents creating or evidencing a right to payment of money or (iii) other receivables whether pursuant to a purchase facility or otherwise, other than in connection with the disposition of the business operations of such Person relating thereto or a disposition of defaulted receivables for collection and not as a financing arrangement, and together with any obligation of such Person to pay any discount, interest, fees, indemnities, penalties, recourse, expenses or other amounts in connection therewith; and (k) the principal and interest portions of all rental obligations of such Person under any synthetic lease or similar off- balance sheet financing where such transaction is considered to be indebtedness for borrowed money for tax purposes but is classified as an operating lease in accordance with GAAP. “Indemnified Taxes” means (a) Taxes, other than Excluded Taxes, imposed on or with respect to any payment made by, or on account of any obligation of any Loan Party under any Financing Agreement and (b) to the extent not otherwise described in the foregoing clause (a) hereof, Other Taxes. “Indemnitee” shall have the meaning set forth in Section 11.6 hereof. “Instruments” shall have the meaning set forth in Article 9 of the UCC. “Intellectual Property” shall mean, (i) all trademarks, Internet domain names, service marks, trade names, business names, designs, logos, slogans (and all translations, adaptations,



 



30 LEGAL 4871-0055-7611v 22 derivations and combinations of the foregoing), indicia and other source and/or business identifiers, and all renewals thereof, including those listed on Schedule 8.11, and all of the goodwill related thereto (collectively, the “Trademarks”); (ii) proprietary content, works of authorship and other copyrighted works (including copyrights for computer programs), whether as author, assignee or transferee, and all registrations and applications for registrations thereof, including registrations, renewals, reissues, continuations, extensions and pending applications for registration, and including those listed on Schedule 8.11 (collectively, the “Copyrights”); (iii) inventions (whether or not patentable) and all improvements thereto, patents and patent applications, together with all continuances, continuations, continuations-in-part, divisions, revisions, extensions, reissuances, and reexaminations thereof, and any industrial design applications and registered industrial designs, and including those listed on Schedule 8.11 (collectively, the “Patents”); and (iv) any trade secrets or other proprietary and confidential information, including books, records, writings, computer tapes or disks, flow diagrams, specification sheets, computer software, source codes, object codes, executable code, data, databases, financial, marketing and business data, pricing and cost information, research and development information, distribution information and other physical manifestations, embodiments or incorporations of any of the foregoing; with respect to the foregoing, all income, royalties, damages and other payments now or hereafter due or payable under and with respect thereto, including payments under all licenses entered into in connection therewith, all proceeds and products of the foregoing and all rights to sue and recover at law or in equity for any past, present or future infringement, dilution or misappropriation, or other violation thereof. For the avoidance of doubt, Intellectual Property shall not include any Specified Assets; provided that, notwithstanding anything herein to the contrary, if the Specified Assets have not been sold by the date that is forty-five (45) days after the Closing Date, the Specified Assets shall be automatically, and

without notice of any kind, deemed to be removed from the definition of Excluded Assets and shall be deemed Intellectual Property, to the extent applicable to such Specified Asset, on such date pursuant to documentation reasonably satisfactory to Agent. “Intellectual Property Security Agreements” shall mean any intellectual property security agreement substantially in the form of Exhibit H or Exhibit J attached hereto, as applicable, and reasonably satisfactory to Agent. “Interest Expense” shall mean, for any period, as to any Person, as determined on a consolidated basis in accordance with GAAP, the total interest expense of such Person, whether paid or accrued during such period (including the interest component of Capital Leases for such period), including, discounts in connection with the sale of any Accounts and bank fees, commissions, discounts and other fees and charges owed with respect to letters of credit, banker’s acceptances or similar instruments, losses, fees, net costs and early termination costs under Hedge Agreements, amortization or write-off of debt discounts and debt issuance costs and commissions, and other discounts and other fees and charges associated with Indebtedness. “Interest Payment Date” shall mean the last day of each applicable Interest Period. “Interest Period” shall mean, (a) initially, the period commencing on the Closing Date and ending on the numerically corresponding calendar day in the immediately succeeding calendar month, and (b) thereafter, each period commencing on the last day of an Interest Period and ending on the numerically corresponding calendar day of the immediately succeeding calendar month;



 



31 LEGAL 4871-0055-7611v 22 provided, that (a) if any Interest Period would end on a day other than a Business Day, such Interest Period shall be extended to the next succeeding Business Day unless, such next succeeding Business Day would fall in the next calendar month, in which case such Interest Period shall end on the next preceding Business Day and (b) any Interest Period that commences on the last Business Day of a calendar month (or on a day for which there is no numerically corresponding day in the last calendar month of such Interest Period) shall end on the last Business Day of the last calendar month of such Interest Period. “Interest Rate” shall mean, (a) Prior to the occurrence and continuance of an Event of Default, a rate equal to the Applicable Margin plus the Prime Rate. (b) Upon the occurrence and during the continuance of an Event of Default, a rate equal to the Applicable Margin plus the Prime Rate plus the Default Rate. (c) Notwithstanding anything to the contrary contained herein, (i) Agent may, at its option, and Agent shall, at the direction of the Required Lenders, increase the Applicable Margin by the Default Rate for the period from and after the effective date of termination or non- renewal hereof until Agent and the Lenders have received full and final payment in cash of all outstanding and unpaid Obligations which are not contingent and cash collateral or letter of credit, as Agent may specify, in the amounts and on the terms required under Section 13.1 hereof for contingent Obligations (notwithstanding entry of a judgment against the Borrower or any Guarantor) and (ii) during the occurrence and continuance of an Event of Default, the Borrower and each Guarantor hereby acknowledge and agree that the Default Rate will be automatically applied to the Interest Rate pursuant to clause (b) of this definition without presentment, demand, protest or other notice of any kind, all of which are hereby waived by the Borrower and each Guarantor for the period from and after the date of the occurrence of such Event of Default and for so long as such Event of Default is continuing. “Inventory” shall have the meaning set forth in Article 9 of the UCC and includes, without limitation, as to the Borrower and each Guarantor,

all of the Borrower’s and such Guarantor’s now owned and hereafter existing or acquired goods, wherever located, which (a) are leased by the Borrower or such Guarantor as lessor; (b) are held by the Borrower or such Guarantor for sale or lease or to be furnished under a contract of service; (c) are furnished by the Borrower or such Guarantor under a contract of service; or (d) consist of raw materials, work in process, finished goods or materials used or consumed in its business. “Investment” shall have the meaning set forth in Section 9.10 hereof. “Investment Property” shall have the meaning set forth in Article 9 of the UCC. “Investment Property Control Agreement” shall mean an agreement in writing, in form and substance reasonably satisfactory to Agent, by and among Agent, the Borrower and/or any Guarantor, as applicable, and any securities intermediary, commodity intermediary or other Person who has custody, control or possession of any Investment Property of the Borrower or such Guarantor acknowledging that such securities intermediary, commodity intermediary or other Person has custody, control or possession of such Investment Property on behalf of Agent, that it



 



32 LEGAL 4871-0055-7611v 22 will comply with entitlement orders originated by Agent after the occurrence and during the continuance of an Event of Default with respect to such Investment Property, or other instructions of Agent, and has such other terms and conditions as Agent may reasonably require. “IP License Agreements” shall have the meaning set forth in Section 8.11 hereof. “IP Rights” shall have the meaning set forth in Section 8.11 hereof. “ITA” means the Income Tax Act (Canada). “Judgment Currency” shall have the meaning set forth in Section 11.1(f) hereof. “Lenders” shall mean the financial institutions who are signatories hereto as Lenders and any other Persons made a party to this Agreement as a Lender in accordance with Section 13.7 hereof, and their respective successors and assigns; each sometimes being referred to herein individually as a “Lender”. “Letter-of-Credit Rights” shall have the meaning set forth in Article 9 of the UCC. “Lien” and “lien” mean, with respect to any asset, (a) any mortgage, deed of trust, lien, pledge, hypothecation, encumbrance, charge or security interest in, on or of such asset, (b) the interest of a vendor or a lessor under any conditional sale agreement, capital lease or title retention agreement (or any financing lease having substantially the same economic effect as any of the foregoing) relating to such asset and (c) in the case of securities, any purchase option, call or similar right of a third party with respect to such securities. “Liquidity” means, at any time, the aggregate amount of cash of the Borrower, including without limitation, cash, the source of which are the proceeds of the Term Loan, contained in any Deposit Account for which the Borrower has delivered to the Agent a Deposit Account Control Agreement or other documentation reasonably required by the Agent, each in form and substance reasonably satisfactory to the Agent, pursuant to which (i) the Agent has been granted a lien on and security interest in such account and all cash held from time to time therein with the lien priority required by the Financing Agreements and (ii) the Agent has been granted control over the amounts held from time to time therein; provided that any funds in the Blocked Equity Account or the Deposit Accounts listed on

Schedule 7, to the extent not subject to a Deposit Account Control Agreement after the date hereof, will not be included in the calculation of Liquidity. “Loan Parties” shall mean, collectively, the Borrower and the Guarantors and their respective successors and assigns, and the term “Loan Party” shall mean any one of them or all of them individually, as the context may require. “Material Adverse Effect” shall mean a material adverse effect on (a) the financial condition, business, performance or operations of the Borrower and the Guarantors taken as a whole; (b) the legality, validity or enforceability of this Agreement, the Deposit Account Control Agreements, the Pledge Agreement, the Canadian Security Agreement, the Guaranty(ies), or any of the other Financing Agreements; (c) the legality, validity, enforceability, perfection or priority of the security interests and liens of Agent upon the Collateral; (d) the Collateral (taken as a whole) or its value; (e) the ability of the Borrower to repay the Obligations or to perform its obligations



 



33 LEGAL 4871-0055-7611v 22 under this Agreement or any of the other Financing Agreements as and when to be performed; or (f) the ability of Agent or any Lender to enforce the Obligations or realize upon the Collateral or otherwise with respect to the material rights and remedies of Agent and the Lenders under this Agreement or any of the other Financing Agreements. “Material Contract” shall mean any contract or other agreement (other than the Financing Agreements and the Credit Card Agreements), whether written or oral, to which the Borrower or any Guarantor is a party as to which the breach, nonperformance, cancellation or failure to renew by any party thereto (unless a replacement Material Contract has been entered into either prior to or contemporaneously with the date of such termination or cancellation) would reasonably be expected have a Material Adverse Effect. “Material Permitted Acquisition” shall have the meaning set forth in the definition of “Permitted Acquisitions”. “Maturity Date” shall mean the earliest of (a) the third anniversary of the Closing Date, (b) the date that the Term Loan shall become due and payable in full hereunder, whether by acceleration or otherwise and (c) the day that is 91 days prior to the maturity date of any Indebtedness of the Borrower or any Guarantor with an aggregate outstanding principal amount in excess of $1,000,000. “Multiemployer Plan” shall mean a “multi-employer plan” as defined in Section 4001(a)(3) of ERISA which is contributed to by the Borrower, any Guarantor or any ERISA Affiliate or with respect to which the Borrower, any Guarantor or any ERISA Affiliate may reasonably be expected to incur any liability. “Net Income” shall mean, with respect to any specified Person, the net income (loss) of such Person, determined in accordance with GAAP and before any reduction in respect of preferred stock dividends, excluding, however; (a) any gain or loss, together with any related provision for taxes on such gain or loss, realized in connection with (i) any Asset Sale; (ii) the disposition of any Securities by such Person or any of its Subsidiaries or the extinguishment of any Indebtedness of such Person or any of its Subsidiaries; and (b) any extraordinary gain or loss, together with any related

provision for taxes on such extraordinary gain or loss. “Net Proceeds” means, with respect to any Prepayment Event, (a) the cash proceeds received in respect of such event or transaction (including (i) any cash received in respect of any non-cash proceeds (including, without limitation, the monetization of notes receivables), but only as and when received and (ii) in the case of any insurance proceeds, proceeds of a condemnation award or other compensation payments), net of (b) the sum of all bona fide direct costs, fees and out-of-pocket expenses (including, without limitation, (A) appraisals, (B) brokerage, legal, advisory, banking, title and recording tax expenses and commissions, (C) income or gains taxes payable by a Loan Party as a result of any gain recognized in connection with any applicable Asset Sale during the tax period in which the sale occurs, (D) payment of the outstanding principal amount of, premium or penalty on, and interest on, any Indebtedness (other than the Indebtedness



 



34 LEGAL 4871-0055-7611v 22 under the Financing Agreements that is permitted hereunder, is secured by a lien on the stock or assets in question and is required to be repaid under the terms thereof as a result of any applicable Asset Sale), (E) a reasonable reserve for any indemnification payments (fixed or contingent) attributable to seller’s indemnities and representations and warranties to purchaser in respect of any applicable Asset Sale undertaken by any Loan Party in connection with such Asset Sale (provided that, upon release of any such reserve, the amount released shall be considered Net Proceeds)) paid by the Borrower or any Guarantor to third parties (other than Affiliates) in connection with such event. “NOLV” shall mean, as of any date of determination, with respect to Eligible Inventory of any Person, the value of such Inventory that is estimated to be recoverable in an orderly liquidation of such Inventory, net of all associated costs and expenses of such liquidation, as determined based upon the most recent appraisal conducted by the Agent pursuant to Section 7.3. “Notice of Default or Failure of Condition” shall have the meaning set forth in Section 12.3(a) hereof. “Obligations” shall mean the Term Loan and all other obligations, liabilities and indebtedness of every kind, nature and description owing by any or all of the Borrower and the Guarantors to Agent or any Lender, including principal, interest, charges, fees, costs and expenses, however evidenced, whether as principal, surety, endorser, guarantor or otherwise, arising under this Agreement or any of the other Financing Agreements, including without limitation, any Erroneous Payment Subrogation Rights, whether now existing or hereafter arising, whether arising before, during or after the initial or any renewal term of this Agreement or after the commencement of any case with respect to the Borrower or such Guarantor under the United States Bankruptcy Code, any Canadian Debtor Relief Law, or any similar statute (including the payment of interest and other amounts which would accrue and become due but for the commencement of such case, whether or not such amounts are allowed or allowable in whole or in part in such case), whether direct or indirect, absolute or contingent,

joint or several, due or not due, primary or secondary, liquidated or unliquidated, or secured or unsecured. “Other Connection Taxes” means, with respect to any Recipient, Taxes imposed as a result of a present or former connection between such Recipient and the jurisdiction imposing such Taxes (other than a connection arising from such Recipient having executed, delivered, become a party to, performed its obligations under, received payments under, received or perfected a security interest under, engaged in any other transaction pursuant to, or enforced, any Financing Agreement, or sold or assigned an interest in any Term Loan or any Financing Agreement). “Other Taxes” means all present or future stamp, court or documentary, intangible, recording, filing or similar Taxes that arise from any payment made under, from the execution, delivery, performance, enforcement or registration of, from the receipt or perfection of a security interest under, or otherwise with respect to, any Financing Agreement, except any such Taxes that are Other Connection Taxes imposed with respect to an assignment (other than an assignment made at the Borrower’s request). “Overage” shall have the meaning set forth in the definition of “Eligible Accounts”.



 



35 LEGAL 4871-0055-7611v 22 “Paid in Full” or “Payment in Full” means, (a) the payment in full in cash of all Term Loan Outstandings together with accrued and unpaid interest thereon, (b) the payment in full in cash of the accrued and unpaid fees thereon or otherwise under the Financing Agreements, and (c) the payment in full in cash of all reimbursable expenses and other Obligations (other than Unliquidated Obligations for which no claim has been made and other obligations expressly stated to survive such payment and termination of this Agreement), together with accrued and unpaid interest thereon. “Parallel Debt” shall have the meaning set forth in Section 12.16 hereof. “Participant” shall mean any Person that acquires and holds a participation in the interest of any Lender in the Term Loan in conformity with the provisions of Section 13.7 of this Agreement governing participations. “Patents” shall have the meaning set forth in the definition of “Intellectual Property”. “Patriot Act” shall have the meaning set forth in Section 8.22 hereof. “Payment Recipient” shall have the meaning set forth in Section 12.14(a) hereof. “Perfection Certificate” shall mean the Perfection Certificate of the Borrower and the Guarantors in the form of Exhibit B hereto containing material information with respect to the Borrower and the Guarantors, and their respective businesses and assets, provided by or on behalf of the Borrower and the Guarantors to Agent in connection with the preparation of this Agreement and the other Financing Agreements and the financing arrangements provided for herein. “Permitted Acquisitions” shall mean the purchase by the Borrower or any Guarantor after the date hereof of all or a substantial portion of all of the assets of any Person or a business or division of such Person (including pursuant to a merger with such Person or the formation of a wholly owned Subsidiary solely for such purpose that is merged with such Person) or of all or a majority of the Capital Stock (such assets or Person being referred to herein as the “Acquired Business”) and in one or a series of transactions that satisfies each of the following conditions as reasonably determined by Agent: (a) Agent shall have received not less than five (5) Business Days’ prior written notice of the proposed

acquisition and such information with respect thereto as Agent may request, in each case with such information to include (i) the proposed date and amount of the acquisition, (ii) the total purchase price for the assets to be purchased (and the terms of payment of such purchase price), and (iii) with respect to the purchase of an Acquired Business, the aggregate consideration to be paid in respect of which exceeds $500,000 in cash and/or up to an amount in equity equal to twenty (20) per cent of Borrower’s market capitalization (each such acquisition being a “Material Permitted Acquisition”), (A) a summary of the due diligence undertaken by the Borrower in connection with such acquisition (including a quality of earnings report, if one has been commissioned) and (B) a description of the assets or shares to be acquired; (b) With respect to a Material Permitted Acquisition, Agent shall have received: (i) the most recent annual and interim financial statements with respect to the Acquired Business, (ii) projections for the Borrower and its Subsidiaries through the Maturity Date, on a



 



36 LEGAL 4871-0055-7611v 22 monthly basis for the first year after the acquisition and on an annual basis thereafter, giving pro forma effect to such acquisition, based on assumptions reasonably satisfactory to Agent and demonstrating pro forma compliance with all financial covenants set forth in this Agreement, prepared in good faith an in a manner and using such methodology as is consistent with the most recent financial statements delivered to Agent pursuant to Section 9.6 hereof and in form and substance reasonably satisfactory to Agent, and (iii) current, updated projections of the amount of the Borrowing Base for the twelve (12) month period after the date of such acquisition, in a form reasonably satisfactory to Agent, representing the Borrower’s reasonable best estimate of the future Borrowing Base for the period set forth therein as of the date not more than ten (10) days prior to the date of such acquisition, which projections shall have been prepared on the basis of the assumptions set forth therein which the Borrower believes are fair and reasonable as of the date of preparation in light of current and reasonably foreseeable business conditions; (c) EBITDA of the Acquired Business for the most recently ended twelve (12) month period for which financial information is available shall be positive; (d) Agent shall have received true, correct and complete copies of all agreements, documents and instruments relating to such acquisition, which documents shall be reasonably satisfactory to Agent; (e) Agent shall have received a certificate of the chief financial officer, chief executive officer or chief accounting officer and senior vice president – accounting & finance of the Borrower (or if no such officer has been appointed or elected, the board of directors of the Borrower) on behalf of the Borrower certifying to Agent and the Lenders as to the matters set forth in this definition; (f) the Acquired Business, if a Person, shall be an operating company that engages in a Permitted Business; (g) Agent shall have received all items required by Sections 5.2 and 9.23 in connection with the Acquired Business to the extent required under such Sections; (h) in the case of the acquisition of the Capital Stock of another Person, the board of directors (or

other comparable governing body) of such other Person shall have duly approved such acquisition and such Person shall not have announced that it will oppose such acquisition or shall not have commenced any action which alleges that such acquisition will violate applicable law; (i) no Event of Default shall exist or have occurred as of the date of the acquisition both prior to and after giving effect to such acquisition and any payment(s) made in respect of such acquisition. “Permitted Business” shall mean any business engaged in by any of the Loan Parties on the date hereof, and any business or other activities that are reasonably similar, ancillary, complementary or related to, or a reasonable extension, development or expansion of, the businesses in which the Loan Parties are engaged as of the Closing Date and in any case explicitly excluding the importation, exportation, cultivation, production, distribution or sale of Cannabis seeds in or from the Netherlands.



 



37 LEGAL 4871-0055-7611v 22 “Permitted Discretion” shall mean a determination made in good faith and in the exercise of reasonable (from the perspective of a secured asset-based lender) business judgment. “Permitted Encumbrances” shall mean, collectively, the encumbrances permitted under Section 9.8(b), Section 9.8(c), Section 9.8(d), Section 9.8(f), Section 9.8(h) and Section 9.8(k); provided that the term “Permitted Encumbrances” shall not include any lien securing Indebtedness, except with respect to Section 9.8(k). “Permitted Holders” means (i) each of Aaron LoCascio and Adam Schoenfeld (or any of their estates, or heirs or beneficiaries by will), (ii) the spouses or former spouses, widows or widowers and estates of any of the Persons referred to in clause (i) above and (iii) any trust having as its sole beneficiaries one or more of the persons listed in clauses (i) and (ii) above. “Permitted Tax Distributions” means, for any taxable period or portion thereof in which the Borrower is a pass through entity (including a disregarded entity or partnership) for U.S. federal income tax purposes, distributions to the direct or indirect holders of the equity interests of the Borrower on or prior to each estimated payment date as well as each other applicable due date to enable such holders to timely make payments of U.S. federal, state, provincial, territorial and local income taxes for such taxable period arising solely as a result of the operations of the Borrower and its Subsidiaries not to exceed the product of (a) the taxable income (which shall mean the taxable income required to be reported to the Borrower’s direct or indirect holders for U.S. federal income tax purposes) attributable to the Borrower and its Subsidiaries for such period, calculated (i) with taking into account loss carryforwards of such holders available from losses of such holders attributable to the Borrower and its Subsidiaries for prior taxable periods, and (ii) without taking into account any basis step-up after the date hereof (including under Sections 1012, 732, 734(b), 743(b) or 754 of the Code or similar provisions of state, provincial, territorial and local law), and (b) 28%. “Person” or “person” shall mean any individual, sole proprietorship, partnership, corporation (including any corporation

which elects subchapter S status under the Code), limited liability company, limited liability partnership, business trust, unincorporated association, joint stock corporation, trust, joint venture or other entity or any government or any agency or instrumentality or political subdivision thereof. “Plan” shall mean an employee pension benefit plan (as defined in Section 3(2) of ERISA) which the Borrower or any Guarantor or, solely with respect to an employee benefit plan subject to Title IV of ERISA, an ERISA Affiliate sponsors or to which it contributes, or a Multiemployer Plan. “Pledge Agreement” shall mean that certain Pledge Agreement, dated as of the Closing Date, executed by the Loan Parties in favor of Agent, as the same may be amended, restated, amended and restated, supplemented or otherwise modified from time to time. “PPSA” means the Personal Property Security Act (Ontario) and similar legislation in each province or territory in Canada including, without limitation, the Civil Code in the Province of Quebec, together with all rules, regulations and interpretations thereunder, as in effect from time



 



38 LEGAL 4871-0055-7611v 22 to time, to be applied in connection with eh issue, perfection, enforcement, validity or effect of security interests. “Prepayment Event” shall have the meaning set forth in Section 2.2(b) hereof. “Prime Rate” shall mean, for any day, a rate per annum equal to the highest of (a) the Floor and (b) for any day, the rate of interest in effect for that day equal to the prime rate in the United States as published from time to time on the applicable Bloomberg screen page (or other authoritative source selected by Agent in its sole discretion), or as Prime Rate is otherwise determined by Agent in its sole and absolute discretion. Agent’s determination of the Prime Rate will be conclusive, absent manifest error. Any change in the Prime Rate will take effect at the opening of business on the day of that change. In the event that Bloomberg (or any other authoritative source) publishes a range of “prime rates,” the Prime Rate will be the highest of the “prime rates. “pro forma basis” means, with respect to compliance with any test hereunder for an applicable period of measurement, that all transactions in connection therewith that have been made during the applicable period of measurement or subsequent to such period and prior to or simultaneously with the event for which the calculation is made shall be deemed to have occurred as of the first day of the applicable measurement period with respect to such covenant or condition. “Pro Rata Share” shall mean as to any Lender, the fraction (expressed as a percentage) the numerator of which is such Lender’s Term Loan Outstandings and the denominator of which is the aggregate amount of the then existing Term Loan Outstandings of all Lenders, as adjusted from time to time in accordance with the provisions of Section 13.7 hereof; provided, that at any time prior to the making of the Term Loan, the Pro Rata Share of any Lender shall be the fraction (expressed as a percentage) the numerator of which is such Lender’s Term Loan Commitment and the denominator of which is the aggregate amount of the then existing Term Loan Commitments of all Lenders, as adjusted from time to time in accordance with the provisions of Section 13.7 hereof. “Property” means any interest in any kind of property or asset, whether real,

personal or mixed, and whether tangible or intangible. “Real Property” shall mean all now owned and hereafter acquired real property of the Borrower and each Guarantor, including leasehold interests, together with all buildings, structures, and other improvements located thereon and all licenses, easements and appurtenances relating thereto, wherever located. “Receivables” shall mean all of the following now owned or hereafter arising or acquired property of the Borrower and each Guarantor: (a) all Accounts; (b) all interest, fees, late charges, penalties, collection fees and other amounts due or to become due or otherwise payable in connection with any Account; (c) all payment intangibles of the Borrower or such Guarantor; (d) letters of credit, indemnities, guarantees, security or other deposits and proceeds thereof issued payable to the Borrower or any Guarantor or otherwise in favor of or delivered to the Borrower or any Guarantor in connection with any Account; or (e) all other Accounts, contract rights, Chattel Paper, Documents, Instruments, notes, General Intangibles and other forms of obligations owing



 



39 LEGAL 4871-0055-7611v 22 to the Borrower or any Guarantor, whether from the sale and lease of goods or other property, licensing of any property (including Intellectual Property or other General Intangibles), franchising, rendition of services or from loans or advances by the Borrower or any Guarantor or to or for the benefit of any third Person (including loans or advances to any Affiliates or Subsidiaries of the Borrower or any Guarantor) or otherwise associated with any Accounts, Inventory or General Intangibles of the Borrower or any Guarantor (including choices in action, causes of action, tax refunds, tax refund claims, any funds which may become payable to the Borrower or any Guarantor in connection with the termination of any Plan or other employee benefit plan and any other amounts payable to the Borrower or any Guarantor from any Plan or other employee benefit plan, rights and claims against carriers and shippers, rights to indemnification, business interruption insurance and proceeds thereof, casualty or any similar types of insurance and any proceeds thereof and proceeds of insurance covering the lives of employees on which the Borrower or any Guarantor is a beneficiary). “Recipient” means, as applicable, (a) the Agent and (b) any Lender, or any combination thereof (as the context requires). “Records” shall mean, as to the Borrower and each Guarantor, all of the Borrower’s and such Guarantor’s present and future books of account of every kind or nature, purchase and sale agreements, invoices, ledger cards, bills of lading and other shipping evidence, statements, correspondence, memoranda, credit files and other data relating to the Collateral or any Account Debtor, together with the tapes, disks, diskettes and other data and software storage media and devices, file cabinets or containers in or on which the foregoing are stored (including any rights of the Borrower or any Guarantor with respect to the foregoing maintained with or by any other Person). “Register” shall have the meaning set forth in Section 13.7(b) hereof. “Related Parties” means, with respect to any specified Person, such Person’s Affiliates and the respective directors, officers, partners, members, trustees, employees, agents, administrators, managers,

representatives and advisors of such Person and such Person’s Affiliates. “Required Amortization Amount” shall have the meaning set forth in Section 2.2(a) hereof. “Required Lenders” shall mean, at any time, those Lenders whose Pro Rata Shares aggregate fifty percent (50%) or more of the Term Loan Outstandings of all Lenders. “Reserves” shall mean as of any date of determination, such amounts as Agent may from time to time, establish and revise reasonably and in good faith in its Permitted Discretion reducing the amount of Borrowing Base provided for herein: (a) to reflect events, conditions, contingencies or risks which, as determined by Agent reasonably and in good faith, materially and adversely affect, any of (i) the Collateral, its value or the amount that might be received by Agent from the sale or other disposition or realization upon such Collateral, (ii) the assets or business of the Borrower or any Guarantor or (iii) the security interests and other rights of Agent or any Lender in the Collateral (including the enforceability, perfection and priority thereof), including, without limitation, in connection with



 



40 LEGAL 4871-0055-7611v 22 Liens or trusts for or related to any Canadian Pension Plan maintained by any Loan Party or in respect of which any Loan Party has any funding or contribution obligations; or (b) to reflect Agent’s reasonable and good faith belief that any collateral report or financial information furnished by or on behalf of the Borrower or any Guarantor to Agent is or may have been incomplete, inaccurate or misleading in any material respect; or (c) in respect of any state of facts which Agent believes reasonably and in good faith determines constitutes a Default or an Event of Default (which reasonable and good faith belief shall be relevant for purposes of this definition regardless of whether the Agent has explicitly asserted any other rights to which it may be entitled). Without limiting the generality of the foregoing, Reserves may, at Agent’s option, be established to reflect any of the following: (i) Inventory shrinkage, (ii) reserves in respect of markdowns and cost variances (pursuant to discrepancies between the purchase order price of Inventory and the actual cost thereof), (iii) past due amounts in respect of sales, use and/or withholding taxes, (iv) any amounts which are past due, following grace periods, and any applicable requirements of notice and an opportunity to cure, in respect of rental payments, service charges or other amounts which are past due to (i) lessors of real property or retail locations or (ii) consignees, warehousemen or bailees of Inventory or personal property (“Warehouse Locations”), to the extent Inventory or Records are located in or on such property (but not in respect of retail locations or Warehouse Locations (A) where Agent has received a Collateral Access Agreement executed and delivered by the owner and lessor of such real property that Agent has acknowledged in writing is in form and substance satisfactory to Agent or (B) which do not (1) contain Records relating to Receivables or Inventory or (2) in which either no Inventory or Inventory having a Value of less than $25,000 is located, provided, that, notwithstanding, the foregoing Agent may, at its option, establish Reserves in respect of amounts at any time due or to become due to the owner and operator of such Warehouse

Location as Agent shall reasonably determine in the event that any of the following shall have occurred: (A) an Event of Default shall have occurred and be continuing, (B) Borrower, Guarantor or Agent shall have received notice of any event of default under (i) any lease or (ii) the bailee or warehouse agreement with respect to such Warehouse Location or (C) Borrower or any Guarantor has granted to the lessor, consignee, warehousemen or bailee a consensual security interest or lien upon any assets of Borrower or such Guarantor (unless such security interest is waived or subordinated to the security interest of Agent on terms and conditions reasonably satisfactory to Agent)), (v) any rental payments, service charges or other amounts which are past due to lessors of personal property, (vi) an adverse change in the number of days of the turnover of Inventory or a material change in the mix of the Inventory that results in an overall decrease in the value thereof or a material deterioration in its nature or quality that results in an overall decrease in the



 



41 LEGAL 4871-0055-7611v 22 value thereof (but only to the extent not addressed by the lending formulas in a manner satisfactory to Agent), (vii) variances between the perpetual inventory records of Borrower and the results of test counts of Inventory conducted by Agent or at the request of Agent pursuant to the terms of this Agreement, with respect thereto in excess of the percentage reasonably acceptable to Agent but only to the extent that such variances are not accounted for as Inventory shrinkage, (viii) Inventory that may become obsolete that has not been excluded from the NOLV calculation, based on prior twelve (12) months expired product expenses or Inventory currently in retail store locations that was subject to previous store “giveaways” within the prior twelve (12) months, (ix) the aggregate amount of customer deposits, if any, received by any Borrower from its customers in respect of unfilled orders for merchandise, (x) Canadian Priority Payable Reserves, and (xi) amounts in respect of rental payments, service charges or other amounts which may become due to (i) lessors of real property or retail locations or (ii) consignees, warehousemen or bailees of Inventory or personal property to the extent such location contains Records relating to Receivables or Inventory or such location contains Inventory having a Value of $25,000 or more to the extent no Collateral Access Agreement has been obtained as of the Closing Date or with the time periods required in the definition of “Eligible Inventory”. Agent will not establish new Reserves after the Closing Date on account of any circumstances, conditions, events or contingencies of which Agent has actual knowledge as of the Closing Date. To the extent Agent may establish new criteria or revise existing criteria (including percentages applied to determine the amount of Eligible Credit Card Receivables, Eligible Accounts, or Eligible Inventory so as to address any circumstances, condition, event or contingency in a manner reasonably satisfactory to Agent, Agent shall not establish or increase a Reserve for the same purpose. The amount of any Reserve established or increased by Agent shall have a reasonable relationship to the event, condition or other matter which is the basis for

such Reserve as reasonably determined by Agent in good faith. Agent shall provide prior written notice to Borrower of any material change in the categories of Reserves established after the date hereof or in the manner such Reserves are calculated or any other change to any item for the calculation thereof. “Sanctioned Country” means, at any time, a country, region or territory which is itself the subject or target of any Sanctions (as of the Closing Date, Crimea, Cuba, Iran, North Korea, and Syria). “Sanctioned Person” means, at any time, (a) any Person listed in any Sanctions-related list of designated Persons maintained by the Office of Foreign Assets Control of the U.S. Department of the Treasury, the U.S. Department of State or other relevant sanctions authority including Global Affairs Canada, the Department of Foreign Affairs and International Trade Canada and Public Safety Canada, (b) any Person operating, organized or resident in a Sanctioned Country, or



 



42 LEGAL 4871-0055-7611v 22 (c) any Person owned or controlled by any such Person or Persons described in the foregoing clauses (a) or (b). “Sanctions” means all economic or financial sanctions or trade embargoes imposed, administered or enforced from time to time by (a) the U.S. government, including those administered by the Office of Foreign Assets Control of the U.S. Department of the Treasury or the U.S. Department of State, (b) the Government of Canada including those administered by Global Affairs Canada, the Department of Foreign Affairs and International Trade Canada, Public Safety Canada, the Royal Canadian Mounted Police or the Canada Border, (c) any Dutch sanctions authority and/or European Union sanctions authority or (d) any other relevant sanctions authority. “Secured Parties” shall mean, collectively, (a) Agent and (b) the Lenders; such parties are sometimes referred to herein individually as a “Secured Party”. “Securities Act” shall mean the Securities Act of 1933, as amended from time to time, and any successor statute. “Security” shall have the meaning set forth in Article 8 of the UCC. “Solvent” shall mean, at any time with respect to any Person, that at such time such Person (a) is able to pay its debts as they mature and has (and has a reasonable basis to believe it will continue to have) sufficient capital (and not unreasonably small capital) to carry on its business consistent with its practices as of the Closing Date, and (b) the assets and properties of such Person at a fair valuation on a going concern basis (and including as assets for this purpose at a fair valuation all rights of subrogation, contribution or indemnification arising pursuant to any guarantees given by such Person) are greater than the Indebtedness of such Person, and including subordinated and contingent liabilities computed at the amount which, such Person has a reasonable basis to believe, represents an amount which can reasonably be expected to become an actual or matured liability (and including as to contingent liabilities arising pursuant to any guarantee the face amount of such liability as reduced to reflect the probability of it becoming a matured liability). “Special Agent Advances” shall have the meaning set forth in Section 12.10(a) hereof. “Specified Assets”

shall mean those certain (i) Capital Stock, (ii) websites and (iii) other Intellectual Property that are specified on Schedule 1.1 hereto to the extent actually sold; provided that, notwithstanding anything herein to the contrary, Specified Assets shall not include any such websites or any other Intellectual Property that Agent reasonably deems necessary or material to the Borrower’s or any Guarantor’s business, as applicable. “Subsidiary” or “subsidiary” shall mean, with respect to any Person, any corporation, limited liability company, limited liability partnership or other limited or general partnership, trust, association or other business entity of which an aggregate of at least a majority of the outstanding Capital Stock or other interests entitled to vote in the election of the board of directors of such corporation (irrespective of whether, at the time, Capital Stock of any other class or classes of such corporation shall have or might have voting power by reason of the happening of any contingency), managers, trustees, general partners or other controlling Persons, or an equivalent controlling interest therein, of such Person is, at the time, directly or indirectly, owned by such Person and/or



 



43 LEGAL 4871-0055-7611v 22 one or more subsidiaries of such Person. Unless the context indicates otherwise, references to a Subsidiary shall be deemed to refer to a Subsidiary of the Borrower. “Supporting Obligations” shall have the meaning set forth in Article 9 of the UCC. “Taxes” shall mean any and all present or future taxes, levies, imposts, duties, deductions, withholdings (including backup withholding), value added taxes, or any other goods and services, use or sales taxes, assessments, fees or other charges imposed by any Governmental Authority, including any interest, additions to tax or penalties applicable thereto. “Term Loan” shall have the meaning set forth in Section 2.1(a) hereof. “Term Loan Commitment” means, with respect to each Lender, the commitment, if any, of such Lender to make the Term Loan, expressed as an amount representing the maximum possible aggregate amount of such Lender’s portion of the Term Loan hereunder, as such commitment may be increased or reduced from time to time pursuant to assignments by or to such Lender pursuant to Section 13.7. Each Lender’s Term Loan Commitment as of the Closing Date is the amount set forth opposite such Lender’s name on Schedule 1 under the caption “Term Loan Commitment”. “Term Loan Note” means a promissory note in the form of Exhibit L. “Term Loan Outstandings” means, at any time of calculation, (a) the sum of the then existing aggregate outstanding principal amount of the Term Loan, and (b) when used with reference to any single Lender, the sum of the then existing outstanding principal amount of the Term Loan advanced by such Lender. “Trademarks” shall have the meaning set forth in the definition of “Intellectual Property”. “UCC” shall mean the Uniform Commercial Code as in effect in the State of New York, and any successor statute, as in effect from time to time (except that terms used herein which are defined in the Uniform Commercial Code as in effect in the State of New York on the date hereof shall continue to have the same meaning notwithstanding any replacement or amendment of such statute except as Agent may otherwise determine); provided, that, if, with respect to any financing statement or by reason of any provisions of law, the perfection or the effect of

perfection or non- perfection of the security interests granted to the Agent pursuant to applicable Financing Agreement is governed by the Uniform Commercial Code as in effect in a jurisdiction of the United States other than the State of New York, then “UCC” means the Uniform Commercial Code as in effect from time to time in such other jurisdiction for purposes of the provisions of each Financing Agreement and any financing statement relating to such perfection or effect of perfection or non- perfection. “ULC” shall mean an issuer that is an unlimited company, unlimited liability corporation or unlimited liability company. “ULC Laws” shall mean the Companies Act (Nova Scotia), the Business Corporations Act (Alberta), the Business Corporations Act (British Columbia), and any other present or future laws of Canada or a province or territory in Canada governing ULCs.



 



44 LEGAL 4871-0055-7611v 22 “Unliquidated Obligations” means, at any time, any Obligations (or portion thereof) that are contingent in nature or unliquidated at such time. “U.S. Person” shall mean any Person that is a “United States Person” as defined in Section 7701(a)(30) of the Code. “U.S. Tax Compliance Certificate” shall have the meaning assigned to such term in Section 6.5(f)(ii)(B)(3). “Value” shall mean, as reasonably determined by Agent in good faith, with respect to Inventory, the lower of (a) cost determined on the weighted average cost basis in accordance with GAAP or (b) market value, provided, that, for purposes of the calculation of the Borrowing Base, (i) the Value of the Inventory shall not include: (A) the portion of the value of Inventory equal to the profit earned by any Affiliate on the sale thereof to the Borrower unless the sale by such Affiliate is a bona fide arm’s length transaction consistent with the most recent appraisal received and accepted by Agent for the Inventory and consistent with the prices previously paid by the Borrower in comparable dealings with non-Affiliates, or (B) write-ups or write-downs in value with respect to currency exchange rates and (ii) notwithstanding anything to the contrary contained herein, the cost of the Inventory shall be computed in the same manner and consistent with the most recent appraisal of the Inventory received and accepted by Agent prior to the date hereof, if any. “Voting Stock” shall mean with respect to any Person, (a) one (1) or more classes of Capital Stock of such Person having general voting powers to elect at least a majority of the board of directors, managers or trustees of such Person, irrespective of whether at the time Capital Stock of any other class or classes have or might have voting power by reason of the happening of any contingency, and (b) any Capital Stock of such Person convertible or exchangeable without restriction at the option of the holder thereof into Capital Stock of such Person described in clause (a) of this definition. “Warehouse Locations” shall have the meaning set forth in the definition of “Reserves”. “WhiteHawk” shall have the meaning provided in the preamble hereof. “Zero Balance Accounts” shall mean Deposit Accounts in which a balance of zero is maintained

by the depository institution at all times by automatically transferring funds from a master Deposit Account to such Zero Balance Account in an amount only large enough to cover checks presented and other debits to such account, such that any such Zero Balance Account maintains an overnight balance of zero dollars at all times. 1.2 Dutch Definitions. Without prejudice to the generality of any provision of this Agreement, in this Agreement where it relates to a Loan Party incorporated in the Netherlands, a reference to: (i) an “administrator” includes a curator, a beoogd curator, a bewindvoerder, a beoogd bewindvoerder, a herstructureringsdeskundige or an observator;



 



45 LEGAL 4871-0055-7611v 22 (ii) an “attachment” includes a conservatoir beslag or executoriaal beslag. (iii) a “composition” includes an akkoord within the meaning the Dutch Bankruptcy Act (Faillissementswet); (iv) “Dutch Obligor” means an Obligor incorporated or organized under the laws of the Netherlands. (v) “Insolvency Regulation” means the Regulation (EU) 2015/848 of the European Parliament and of the Council of 20 May 2015 on Insolvency Proceedings. (vi) “the Netherlands” means the European part of the Kingdom of the Netherlands; (vii) a “security interest” or “security” includes any mortgage (hypotheek), pledge (pandrecht), retention of title arrangement (eigendomsvoorbehoud), privilege (voorrecht), right of retention (recht van retentie), right of reclamation (recht van reclame), and any right in rem (beperkt recht), created for the purpose of granting security (goederenrechtelijk zekerheidsrecht); (viii) “works council” means each works council (ondernemingsraad) or central or group works council (centrale of groeps ondernemingsraad) within the meaning of the Works Councils Act of the Netherlands (Wet op de ondernemingsraden) having jurisdiction over a given Dutch Obligor; and (ix) a “dissolution” includes a Loan Party incorporated under the laws of the Netherlands being declared bankrupt (failliet verklaard) or dissolved (ontbonden). SECTION 2. CREDIT FACILITIES 2.1 Term Loan. (a) Subject to and upon the terms and conditions contained herein, each Lender severally (and not jointly) agrees to make a senior secured term loan to the Borrower (such loans, collectively, the “Term Loan”) on the Closing Date in an aggregate principal amount equal to the lesser of (x) such Lender’s Term Loan Commitment and (y) such Lender’s Pro Rata Share of the Borrowing Base as of such date (based upon the Borrowing Base Certificate delivered by the Borrower to Agent on the Closing Date). The execution and delivery of this Agreement by the Borrower and the satisfaction of, or waiver of, the conditions precedent set forth in Section 4 shall be deemed to constitute the Borrower’s request to borrow the Term Loan on the Closing Date. Upon such Lender’s making of its portion of the Term Loan, the Term Loan Commitment of such Lender shall

be terminated automatically in full. Any portion of the Term Loan repaid or prepaid may not be reborrowed. (b) To the extent that any facts or circumstances (i) have led to Agent establishing a Reserve pursuant to one provision of this Agreement, Agent shall not establish any Reserves based on the same such facts or circumstances pursuant to any other provision of this



 



46 LEGAL 4871-0055-7611v 22 Agreement and (ii) were taken into account in calculating any component of the Borrowing Base, Agent shall not establish any Reserves based on the same such facts or circumstances. 2.2 Amortization, Mandatory Repayments and Prepayments of the Term Loan. (a) Beginning with the fiscal quarter ending September 30, 2023, and for each fiscal quarter thereafter until the Maturity Date, the Borrower shall make on the last Business Day of each fiscal quarter a payment of principal on the Term Loan in an amount equal to $250,000 (“Required Amortization Amount”). (b) If at any time or from time to time: (i) the Borrower or any Guarantor shall undertake an Asset Sale which results in Net Proceeds in excess of $250,000 in the aggregate in any fiscal year; (ii) the Borrower or any Guarantor shall issue or incur Indebtedness (other than any Indebtedness permitted by Section 9.9); (iii) the Borrower or any Guarantor shall issue any Capital Stock (other than any issuances of Capital Stock permitted by Section 9.7 and other than proceeds of equity received on or after the Closing Date in connection with the ATM Program and other equity raises conducted after the Closing Date); (iv) the Borrower or any Guarantor shall suffer Events of Loss in excess of $100,000 in the aggregate in any fiscal year; or (v) at any time, the Term Loan Outstandings shall exceed the Borrowing Base as reflected in the most recent Borrowing Base Certificate delivered by Borrower to Agent; (the events described in clauses (i) through (v) of this clause (b) being collectively referred to herein as “Prepayment Events”), then, (A) the Borrower shall promptly notify the Agent in writing of such Prepayment Event (including the amount of the estimated Net Proceeds to be received by the Borrower or any Guarantor thereof) and (B) within five (5) Business Days (or immediately in the case of any issuance or incurrence of Indebtedness or the issuance of Capital Stock, as the case may be) after receipt by the Borrower or any Guarantor of any Net Proceeds of such Prepayment Event, the Borrower shall deliver, or cause to be delivered, an amount equal to such Net Proceeds to the Agent for distribution to the Lenders as a prepayment of the Term Loan, which prepayment, shall be applied in

accordance with Section 6.4; provided, however, that the Loan Parties shall be permitted to apply such Net Proceeds (or any portion thereof) from Events of Loss to replace, repair, restore or rebuild the assets subject to an Event of Loss or to purchase or construct other assets useful in the business of the Loan Parties, provided that (i) no Event of Default has occurred and is continuing and (ii) any such Net Proceeds arising from such Event of Loss not (x) used to so replace, repair, restore or rebuild the assets subject to such Event of Loss, or to purchase or construct other assets useful in the business of the Loan Parties following such Event of Loss, within 180 days after the receipt of such Net Proceeds, or (y) committed to be used to so replace,



 



47 LEGAL 4871-0055-7611v 22 repair, restore or rebuild the assets subject to such Event of Loss, or to purchase or construct other assets useful in the business of the Loan Parties following such Event of Loss, within 180 days after the receipt of such Net Proceeds, and subsequently used as so committed within 180 days after the end of such initial 180-day period, in each case (as to clauses (x) and (y)), shall be applied to the prepayment of the Term Loan in accordance with Section 6.4. All prepayments of the principal amount of the Term Loan from events described in this Section 2.2(b) shall be accompanied by interest and any related Early Termination Fee. Notwithstanding the foregoing, with respect to the Prepayment Event described in clause (v) above, the Borrower shall deposit the amounts representing such shortfall within two (2) Business Days of the occurrence of such shortfall in a Deposit Account subject to the Deposit Account Control Agreement, such amounts to be held in such Deposit Account until the date that is forty-five (45) days after the date such shortfall no longer exists. 2.3 Defaulting Lenders. Notwithstanding any provision of this Agreement to the contrary, if any Lender becomes a Defaulting Lender, then the following provisions shall apply for so long as such Lender is a Defaulting Lender: (a) the Pro Rata Share of the then outstanding Obligations of such Defaulting Lender shall not be included in determining whether all Lenders or the Required Lenders or all affected Lenders have taken or may take any action hereunder (including any consent to any amendment or waiver pursuant to Section 11.4), provided that any waiver, amendment or modification requiring the consent of all Lenders or each affected Lender which affects such Defaulting Lender disproportionately than other affected Lenders shall require the consent of such Defaulting Lender; and (b) Agent shall not be obligated to transfer to a Defaulting Lender any payments received by Agent for the Defaulting Lender’s benefit, nor shall a Defaulting Lender be entitled to the sharing of any payments hereunder (including any principal, interest or fees). Amounts payable to a Defaulting Lender shall instead be paid to or retained by Agent. Agent may hold and, in its discretion, relend to a

Borrower the amount of all such payments received or retained by it for the account of such Defaulting Lender. The operation of this Section shall not be construed to increase or otherwise affect the Term Loan Commitment of any Lender, or relieve or excuse the performance by the Borrower or any Guarantor of their duties and obligations hereunder. 2.4 Optional Prepayment of Term Loan. (a) The Borrower shall have the right at any time and from time to time to prepay the Term Loan in whole or in part, subject to prior notice in accordance with paragraph (b) of this Section and such prepayment shall be accompanied by interest on the amount so prepaid and any related Early Termination Fee. Any amounts prepaid pursuant to this Section 2.4 in respect of the principal amount of the Term Loan shall be applied to the principal repayment installments thereof in reverse order of maturity. (b) The Borrower shall notify Agent by telephone (confirmed by facsimile or email) or in writing of any prepayment hereunder not later than 11:00 a.m., New York time, three (3) Business Days before the date of prepayment (or such later date agreed to by the Agent in its sole discretion). Each such notice shall be irrevocable, unless such notice is expressly conditioned



 



48 LEGAL 4871-0055-7611v 22 on the occurrence of another transaction, and such notice shall specify the prepayment date and the principal amount of the Term Loan to be prepaid. Promptly following receipt of any such notice, Agent shall advise the Lenders of the contents thereof. The payment amount specified in such notice shall be due and payable on the date specified therein. Together with each prepayment under this Section 2.4, the Borrower shall pay any related Early Termination Fee. SECTION 3. INTEREST AND FEES 3.1 Interest. (a) Borrower shall pay to Agent, for the benefit of Lenders, interest on the Term Loan Outstandings at the applicable Interest Rate. All interest accruing hereunder on and after the date of any Event of Default (for as long as such Event of Default is continuing) or termination hereof shall be payable on demand. (b) Interest shall be payable by the Borrower to Agent, for the account of the Lenders, monthly in arrears not later than the first Business Day of each calendar month and shall be calculated on the basis of a three hundred sixty (360) day year for the actual number of days elapsed in the period during which such interest accrues. In computing interest on the Term Loan, the date of the making of the Term Loan or the first day of an Interest Period applicable to the Term Loan shall be included, and the date of payment of the Term Loan or the expiration date of an Interest Period applicable to the Term Loan shall be excluded; provided that, if the Term Loan is repaid on the same day on which it is made in accordance with the terms of this Agreement, one day’s interest shall accrue on the Term Loan. In no event shall charges constituting interest payable by the Borrower to Agent and the Lenders exceed the maximum amount or the rate permitted under any applicable law or regulation, and if any such part or provision of this Agreement is in contravention of any such law or regulation, such part or provision shall be deemed amended to conform thereto. 3.2 Fees. (a) The Borrower shall pay to Agent the fees and amounts set forth in the Fee Letter in the amounts and at the times specified therein. To the extent payment in full of any applicable fee due to the Lenders is received by Agent from the Borrower, Agent shall pay to each Lender its share

of such fees in accordance with the terms of the arrangements of Agent with such Lender. 3.3 Changes in Laws and Increased Costs of the Term Loan. (a) If after the date hereof, either (i) any change in, or in the interpretation of, any law or regulation is introduced, including, with respect to reserve requirements, applicable to any Lender or any banking or financial institution from whom any Lender borrows funds or obtains credit (a “Funding Bank”), (ii) a Funding Bank or any Lender complies with any future guideline or request from any Governmental Authority or (iii) a Funding Bank or any Lender determines that the adoption of any applicable law, rule or regulation regarding capital adequacy, or any change therein, or any change in the interpretation or administration thereof by any Governmental Authority, central bank or comparable agency charged with the interpretation or administration thereof has or would have the effect described below, or a Funding Bank or any Lender complies



 



49 LEGAL 4871-0055-7611v 22 with any request or directive regarding capital adequacy (whether or not having the force of law) of any such Governmental Authority, and in the case of any event set forth in this clause (iii), such adoption, change or compliance has or would have the effect of reducing the rate of return on any Lender’s capital as a consequence of its obligations hereunder to a level below that which such Lender could have achieved but for such adoption, change or compliance (taking into consideration the Funding Bank’s or Lender’s policies with respect to capital adequacy) by an amount reasonably deemed by such Lender to be material, and the result of any of the foregoing events described in clauses (i), (ii) or (iii) is or results in an increase in the cost to any Lender of funding or maintaining the Term Loan or its Term Loan Commitment (other than any increased cost resulting from (A) Taxes (as to which Section 6.5 and the limitations thereto shall govern) or (B) changes in the basis of taxation of overall net income by the jurisdiction under the laws of which the Agent or such Lender is organized or in which the Agent’s or such Lender’s lending office is located or any political subdivision thereof), then the Borrower and the Guarantors shall from time to time upon demand by Agent pay to Agent additional amounts sufficient to indemnify such Lender, as the case may be, against such increased cost on an after-tax basis (after taking into account applicable deductions and credits in respect of the amount indemnified). A certificate as to the amount of such increased cost and the calculation thereof, including reasonable supporting information, shall be submitted to the Borrower by Agent or the applicable Lender and shall be prima facie evidence, absent manifest error. Notwithstanding anything herein to the contrary, (x) the Dodd-Frank Wall Street Reform and Consumer Protection Act and all requests, rules, guidelines or directives thereunder, issued in connection therewith or in implementation thereof, and (y) all requests, rules, guidelines and directives promulgated by the Bank for International Settlements, the Basel Committee on Banking Supervision (or any successor or similar authority) or the United States or foreign regulatory authorities, shall in

each case be deemed to be a change in law after the date hereof regardless of the date enacted, adopted, issued or implemented. (b) Prior to requesting indemnification from the Borrower for any material increased costs described in Sections 3.3(a) hereto (“Increased Costs”), (i) any Lender affected by any Increased Costs (an “Affected Lender”) shall make commercially reasonable efforts to designate a different lending office, if such designation would prevent the accruing of Increased Costs or decrease the amount thereof by a material amount, and would not, in the commercially reasonable judgment of Affected Lender, be otherwise disadvantageous to Affected Lender, and (ii) if such designating of a different lending office would, in the reasonable judgment of Affected Lender, be disadvantageous to Affected Lender, then such Lender shall either: (A) assign all of its rights and obligations under this Agreement to an Eligible Transferee, if such assignment would eliminate or materially reduce the amount of the Increased Costs, and would not, in the reasonable judgment of Affected Lender, be disadvantageous to Affected Lender; or (B) offer the Borrower to repay within fifteen (15) Business Days after written notice provided to the Borrower (with a copy to Agent) to that effect, all of Affected Lender’s interest in the Term Loan. Any repayment by the Borrower pursuant to this



 



50 LEGAL 4871-0055-7611v 22 Section 3.3(b)(ii)(B) shall be made directly to the Affected Lender without giving effect to Section 6.4, Section 6.9 or any other provision in this Agreement to the contrary. 3.4 Administration of the Benchmark. (a) If prior to any Interest Payment Date, Agent determines in its sole discretion that, by reason of circumstances affecting the relevant market, (i) adequate and reasonable means do not exist for ascertaining the Benchmark, (ii) the applicable Benchmark is no longer in existence, (iii) continued implementation of the Benchmark is no longer administratively feasible or no significant market practice for the administration of the Benchmark exists, (iv) the Benchmark will not adequately and fairly reflect the cost to the Lenders of making or maintaining the Term Loan or (v) the administrator of the applicable Benchmark or a Governmental Authority having jurisdiction over the administrator of the applicable Benchmark has made a public statement identifying a specific date after which the Benchmark shall no longer be made available or used for determining the interest rate of loans (each, a “Benchmark Transition Event”), Agent may give notice thereof to the Borrower, whereupon the rate that will replace the Benchmark for the accrual period immediately succeeding such Interest Payment Date, and for all subsequent accrual periods until such notice has been withdrawn by Agent, shall be the greater of (i) an alternative benchmark rate (including any mathematical or other adjustments to such benchmark rate (if any) incorporated therein) and (ii) the Floor, in lieu of the then-applicable Benchmark, together with any proposed Benchmark Administration Changes, as determined by Agent its sole discretion. (b) Subject to Section 3.4(a), Agent will have the right to make Benchmark Administration Changes from time to time with respect to the Benchmark (including any Benchmark Replacement Rate) and such changes will become effective without any further action or consent of any other party to this Agreement. 3.5 Interest Act (Canada). (a) For the purpose of complying with the Interest Act (Canada), it is expressly stated that: (i) where interest is calculated pursuant hereto at a rate based upon a 360 day period (for the

purposes of this Section the “first rate”), the yearly rate or percentage of interest to which the first rate is equivalent is the first rate multiplied by the actual number of days in the calendar year in which the same is to be ascertained and divided by 360; (ii) where interest is calculated pursuant hereto at a rate based on a 365 day period (for the purposes of this Section the “second rate”), the yearly rate or percentage of interest to which the second rate is equivalent is the second rate multiplied by the actual number of days in the calendar year in which the same is to be ascertained and divided by 365; (iii) the parties hereto acknowledge that (i) the rates of interest charged under this Agreement are intended to be on the nominal rate method and are not effective rates or yields and (ii) the principle of deemed reinvestment of interest does not apply to any interest calculation under this Agreement; and



 



51 LEGAL 4871-0055-7611v 22 (iv) each of the Loan Parties confirms that it fully understands and is able to calculate the rates of interest and fees applicable to any amount payable hereunder based on the methodology for calculating per annum rates provided for in this Agreement. The First Lien Administrative Agent agrees that if requested in writing by the Borrowers it will calculate the nominal and effective per annum rate of interest or fees on any amount payable hereunder at the time of such request and provide such information to the Borrower’s Representative promptly following such request; provided that any error in any such calculation, or any failure to provide such information on request, shall not relieve the Borrowers of any of their obligations under this Agreement or any other Financing Agreement, nor result in any liability to the First Lien Administrative Agent or any Lender. To the extent permitted by law, each of the Loan Parties hereby irrevocably agree not to plead or assert, whether by way of defense or otherwise, in any proceeding relating to this Agreement or any other Financing Agreement, that the interest or fees payable under this Agreement or any other Financing Agreement and the calculation thereof has not been adequately disclosed to the Borrowers whether pursuant to section 4 of the Interest Act (Canada) or any other applicable law or legal principle. SECTION 4. CONDITIONS PRECEDENT The obligation of Lenders to make the Term Loan is subject to the satisfaction, or waiver (in accordance with Section 11.4), immediately prior to or concurrently with the making of the Term Loan, of each of the following conditions precedent: (a) Agent shall have received a certificate from the Secretary or other Authorized Officer of each Loan Party (i) attesting to the resolutions of such Loan Party’s board of directors, member(s), manager(s) or other governing body, as applicable, authorizing such Loan Party’s execution, delivery, and performance of this Agreement and the other Financing Agreements to which it is a party; (ii) authorizing specific officers of such Loan Party to execute the same; (iii) attesting to the incumbency and signatures of such specific officers of such Loan Party; (iv) attesting to such Loan Party’s

articles, bylaws, limited liability company agreement or other governing document (including, without limitation, any unanimous shareholder agreement or shareholder declaration), as applicable, as the same may be amended, restated, amended and restated, supplemented or otherwise modified prior to the Closing Date; (v) attesting to such Loan Party’s certificate or articles of incorporation, certificate or articles of formation, notice of articles or other charter document, as applicable, such charter document to be certified as of a recent date (not more than thirty (30) days prior to the Closing Date) by the Secretary of State (or equivalent Governmental Authority) of the jurisdiction of incorporation, organization or formation, as applicable, of such Loan Party; and (vi) attesting to a certificate of good standing or any equivalent in any relevant jurisdiction, existence or status, as applicable, of such Loan Party, such certificate to be dated within seven (7) days of the Closing Date and certified by the Secretary of State (or equivalent Governmental Authority) of the jurisdiction of incorporation, organization or formation, as applicable, of such Loan Party; (b) no material adverse change shall have occurred and be continuing in the assets or business of the Borrower since the date of Agent’s latest field examination and no change or event shall have occurred which would materially impair the ability of the Borrower or any Guarantor to perform its obligations hereunder or under any of the other Financing Agreements to



 



52 LEGAL 4871-0055-7611v 22 which it is a party or of Agent or any Lender to enforce the Obligations or realize upon the Collateral; (c) Agent shall have received satisfactory financial projections of the Borrower and the Guarantors for the fiscal years ending 2022 through 2025; (d) all fees, costs and expenses payable by the Borrower, as of the effectiveness of this Agreement, under the terms of this Agreement, the Fee Letter and the other Financing Agreements shall have been paid in full; (e) Agent shall have received, in form and substance satisfactory to Agent, such opinion letters of counsel to the Borrower and the Guarantors with respect to the Financing Agreements and such other matters as Agent may reasonably request; (f) this Agreement and the other Financing Agreements to be entered into on or prior to the Closing Date and all instruments and documents hereunder and thereunder shall have been duly executed by the applicable parties thereto and delivered to Agent, in form and substance reasonably satisfactory to Agent; (g) all representations and warranties contained herein and in the other Financing Agreements shall be true and correct in all material respects on and as of the Closing Date (except that such materiality qualifier shall not be applicable to any representations and warranties that are already qualified or modified by materiality in the text thereof), except to the extent that such representations and warranties expressly relate solely to an earlier date (in which case such representations and warranties shall have been true and correct in all material respects on and as of such earlier date); (h) no law, regulation, order, judgment or decree of any Governmental Authority shall exist, and no action, suit, investigation, litigation or proceeding shall be pending or before any Governmental Authority, which (i) purports to enjoin, prohibit, restrain or otherwise affect (A) the making of the Term Loan or (B) the consummation of the transactions contemplated pursuant to the terms hereof or the other Financing Agreements or (ii) would reasonably be expected to have a Material Adverse Effect; (i) no Default or Event of Default shall exist or have occurred and be continuing on and as of the date of the making of the Term Loan and immediately after giving

effect thereto; (j) Agent shall have received a duly completed written calculation in form and substance reasonably acceptable to the Agent, dated as of Closing Date, certified by an Authorized Officer of the Borrower, which shall evidence that after giving effect to the making of the Term Loan and the other transactions contemplated to be effective on the Closing Date, on a pro forma basis, Liquidity shall not be less than $3,000,000; (k) Delivery of a Funds Flow Memorandum; (l) (A) appraisals by a third party appraiser acceptable to the Agent of all Inventory, Accounts and Credit Card Receivables of the Borrower, the results of which are



 



53 LEGAL 4871-0055-7611v 22 satisfactory to the Agent and (B) a written report regarding the results of a commercial finance examination of the Borrower and the Guarantors, which shall be reasonably satisfactory to the Agent; (m) Agent shall have received the documentation and other information requested by Agent at least ten (10) days prior to the Closing Date required by bank regulatory authorities under applicable “know your customer” rules and anti-money laundering rules and regulations, including the Patriot Act, including, in particular, the Borrower’s duly executed IRS Form W 9s or other applicable tax forms; (n) all governmental and third party approvals, if any, necessary in connection with this Agreement and the transactions contemplated hereby (including equity interest holder approvals, if any) shall have been obtained on terms reasonably satisfactory to Agent and shall be in full force and effect; (o) Agent shall have received evidence satisfactory to the Agent that the legacy seed business has been sold; (p) Agent shall have received a duly executed certificate from an Authorized Officer of the Borrower certifying that the conditions precedent set forth in clauses (b), (g), (h), (i), (j), (o) and (u) of this Section 4 have been satisfied as of the Closing Date; (q) Agent shall have received a duly executed certificate from an Authorized Officer of the Borrower certifying that the Loan Parties, taken as a whole, are Solvent and will continue to be Solvent immediately after giving effect to (i) this Agreement and the other Financing Agreements, (ii) the payment of all fees and expenses to be paid by the Loan Parties in connection with this Agreement and the other Financing Agreements and (iii) the other transactions to be consummated in connection with this Agreement and the other Financing Agreements; (r) Agent shall have received the results of a recent lien search in each jurisdiction where each Loan Party is organized, formed or incorporated, as applicable, and in each other jurisdiction reasonably requested by the Agent no later than five (5) Business Days prior to the Closing Date, and such search shall reveal no liens on any of the assets of the Loan Parties except for liens permitted by Section 9.8, or discharged on or prior to the

Closing Date pursuant to a pay-off letter or other documentation satisfactory to Agent; (s) Agent shall have received the results of a recent Intellectual Property search for each Loan Party in the United States Patent and Trademark Office, the United States Copyright Office, the Canadian Intellectual Property Office, the Netherlands Patent Office, the Benelux Office for Intellectual Property Office, the European Office for Intellectual Property, the World Intellectual Property Office and any other appropriate offices as the Agent may reasonably request no later than five (5) Business Days prior to the Closing Date, each such search to be reasonably satisfactory to Agent; (t) Agent shall have received (i) if applicable, the certificates representing the Capital Stock pledged pursuant to the Pledge Agreement, together with an undated stock power (or other appropriate instruments of transfer) for each such certificate executed in blank by an



 



54 LEGAL 4871-0055-7611v 22 Authorized Officer of the pledgor thereof and (ii) each promissory note (if any) pledged to Agent pursuant to this Agreement, endorsed (without recourse) in blank (or accompanied by an executed transfer form in blank) by the pledgor thereof; (u) No Loan Party shall have any outstanding Indebtedness for borrowed money other than Indebtedness permitted under Section 9.9; (v) Agent shall have received the duly executed Fifth Third Consent and all lien releases and related release documentation related thereto; (w) Agent shall have received duly executed Dutch Security Documents with respect to each Dutch Obligor; (x) Agent shall have received duly executed copies of: (i) the Dutch Security Agreement; (ii) a Dutch law governed deed of disclosed pledge over the registered shares in ARI Logistics B.V.; (iii) a Dutch law governed deed of disclosed pledge over the registered shares in Conscious B.V.; (iv) a Dutch law governed deed of disclosed pledge over the registered shares in Shavita B.V.; and (v) a Dutch law governed deed of disclosed pledge over the registered shares in Greenlane Holdings EU B.V.; (y) Agent shall have received, as applicable, the certificates representing the Capital Stock pledged pursuant to the Collateral Documents, together with undated stock transfer powers (or other appropriate instruments of transfer) for each such certificate executed in blank by an Authorized Officer of the pledgor thereof, and such pledged Capital Stock shall have been perfected by control in favor of Agent pursuant to the UCC; (z) Agent shall have received the unaudited consolidated balance sheets and related statements of income, changes in equity, and cash flows of the Borrower, in each case, for each fiscal month ending after December 31, 2021 and ended at least forty-five (45) days prior to the Closing Date; (aa) Investment committee approval; (bb) Agent shall have received duly executed Deposit Account Control Agreements and Investment Property Control Agreements, in form and substance reasonably satisfactory to Agent, with respect to the Deposit Accounts and Investment Property owned by the Borrower and the Guarantors as of the Closing Date;



 



55 LEGAL 4871-0055-7611v 22 (cc) Agent shall have received duly executed Intellectual Property Security Agreements, in form and substance reasonably satisfactory to Agent, with respect to the Intellectual Property owned by the Borrower and the Guarantors as of the Closing Date; (dd) Agent shall have received copies of financing statements, in form and substance reasonably satisfactory to Agent, for each Loan Party, such financing statements to be filed in such office or offices as may be necessary or, in the opinion of Agent, desirable to perfect Agent’s Liens in and to the Collateral; (ee) Agent shall have received a list of proposed Excluded Assets from Borrower, in form and substance reasonably acceptable to Agent, at least ten (10) Business Days prior to the Closing Date; (ff) Agent shall have received all insurance certificates required to be delivered pursuant to and in accordance with Section 9.5(b) hereof; and (gg) Such other items as Agent may reasonably request. SECTION 5. GRANT AND PERFECTION OF SECURITY INTEREST 5.1 Grant of Security Interest. To secure payment and performance of all Obligations, the Borrower and each Guarantor hereby grants to Agent, for itself and the benefit of the Secured Parties, a continuing security interest in, a lien upon, and a right of set off against, as security, all of the following personal property and fixtures, and interests in personal property and fixtures, of the Borrower and each Guarantor, whether now owned or hereafter acquired or existing, and wherever located (together with all other collateral security for the Obligations at any time granted to or held or acquired by Agent or any Secured Party, collectively, the “Collateral”), including: (a) all Accounts; (b) all General Intangibles; (c) all Intellectual Property; (d) all IP License Agreements; (e) all Goods, including but not limited to Inventory and Equipment; (f) all Chattel Paper, including, all tangible and electronic Chattel Paper; (g) all Instruments, including but not limited to all promissory notes; (h) all Documents; (i) all Deposit Accounts; (j) all letters of credit, banker’s acceptances and similar instruments and including all Letter-of-Credit Rights;



 



56 LEGAL 4871-0055-7611v 22 (k) all Supporting Obligations and all present and future liens, security interests, rights, remedies, title and interest in, to and in respect of Receivables and other Collateral, including, without limitation, (i) rights and remedies under or relating to guaranties, contracts of suretyship, letters of credit and credit and other insurance related to the Collateral, (ii) rights of stoppage in transit, replevin, repossession, reclamation and other rights and remedies of an unpaid vendor, lienor or secured party, (iii) Goods described in invoices, documents, contracts or instruments with respect to, or otherwise representing or evidencing, Receivables or other Collateral, including returned, repossessed and reclaimed Goods and (iv) deposits by and property of Account Debtors or other Persons securing the obligations of Account Debtors; (l) all (i) Investment Property (including, but not limited to, Securities, whether certificated or uncertificated, Securities accounts, Security entitlements, commodity contracts or commodity accounts) and (ii) monies, credit balances, deposits and other property of the Borrower or any Guarantor now or hereafter held or received by or in transit to Agent, any Lender or their respective Affiliates or at any other depository or other institution from or for the account of the Borrower or any Guarantor, whether for pledge, custody, transmission, collection or otherwise; (m) all commercial tort claims, including but not limited to those identified in Schedule 5.2(g) hereto; (n) to the extent not otherwise described above, all Receivables; (o) all Records; and (p) all accessions to, substitutions for and replacements, products and proceeds of the foregoing, in any form, including insurance proceeds and all claims against third parties for loss or damage to or destruction of or other involuntary conversion of any kind or nature of any or all of the other Collateral. Notwithstanding anything herein to the contrary, in no event shall the Collateral include, and the Borrower and the Guarantors shall not be deemed to have granted a security interest in, (i) any personal and Real Property, fixtures and interest of the Borrower or any Guarantor which are not assignable or are incapable of being encumbered as a matter of law (after giving

effect to Sections 9-406, 9-407, 9-408 or 9-409 of the UCC (or any successor provision or provisions) of any relevant jurisdiction or any other applicable law), except for the products and proceeds thereof (except to the extent such products and proceeds would independently be subject to this clause (i)) and (ii) the Borrower’s or any Guarantor’s rights or interests in any license, contract or agreement with respect to Intellectual Property (which is not owned by the Borrower or such Guarantor) to which the Borrower or such Guarantor is a party or any of its rights or interests thereunder to the extent, but only to the extent, that such a grant would, under applicable law, result in a breach of the terms of, or constitute a default under any license, contract or agreement to which the Borrower or such Guarantor is a party (after giving effect to Sections 9-406, 9-407, 9-408 or 9-409 of the UCC (or any successor provision or provisions) of any relevant jurisdiction or any other applicable law) (except for the products and proceeds thereof); provided, however, upon the ineffectiveness, lapse or termination of any such provision, the Collateral shall include, and the Borrower or such Guarantor shall be deemed to have granted a security interest in, all such rights and interests as if such provision had never been in effect. Notwithstanding the foregoing, the Collateral shall



 



57 LEGAL 4871-0055-7611v 22 exclude any rights to any Intellectual Property or IP License Agreements that would be cancelled or rendered invalid or unenforceable under applicable law by the grant of a security interest created pursuant to the terms of this Agreement, for as long as such prohibition or reason for invalidity under applicable law exists, except for the products and proceeds thereof that would not independently be subject to this sentence. If the Borrower or any Guarantor is required to deliver an estoppel letter with respect to any leasehold to the landlord party to such lease (or to the mortgagor of such landlord), the Collateral shall also exclude any rights to such leasehold to the extent necessary to permit the Borrower or such Guarantor to certify that such leasehold is not subject to any assignment or hypothecation, and solely for purposes of such estoppel letter. 5.2 Perfection of Security Interests. (a) The Borrower and each Guarantor irrevocably and unconditionally authorizes Agent (or its agent or designees) to file at any time and from time to time such financing statements with respect to the Collateral naming Agent or its designee as the secured party and the Borrower or such Guarantor as debtor, as Agent may reasonably require, and including any other information with respect to the Borrower or such Guarantor or otherwise required by part 5 of Article 9 of the Uniform Commercial Code of such jurisdiction, as Agent may reasonably determine, together with any amendments and continuations with respect thereto, which authorization shall apply to all financing statements filed on, prior to or after the date hereof. Any such financing statements may indicate the Collateral as (i) all assets of the debtor now owned or hereafter acquired or words of similar effect, regardless of whether any particular asset comprised in the Collateral falls within the scope of Article 9 of the UCC of such jurisdiction or (ii) by any other description which reasonably approximates the description contained herein. The Borrower and each Guarantor hereby ratifies and approves all financing statements naming Agent or its designee as secured party and the Borrower or such Guarantor, as the case may be, as debtor with respect to the Collateral (and any

amendments and continuations with respect to such financing statements) filed by or on behalf of Agent prior to the date hereof and ratifies and confirms the authorization of Agent to file such financing statements (and such amendments and continuations, if any). The Borrower and each Guarantor hereby authorizes Agent to adopt on behalf of the Borrower and such Guarantor any symbol required for authenticating any electronic filing. In the event that the description of the collateral in any financing statement naming Agent or its designee as the secured party and the Borrower or any Guarantor as debtor includes assets and properties of the Borrower or such Guarantor that do not at any time constitute Collateral, whether hereunder, under any of the other Financing Agreements or otherwise, the filing of such financing statement shall nonetheless be deemed authorized by the Borrower or such Guarantor to the extent of the Collateral included in such description and it shall not render the financing statement ineffective as to any of the Collateral or otherwise affect the financing statement as it applies to any of the Collateral, provided, that, the inclusion of the description of assets and properties of the Borrower or such Guarantor that do not constitute Collateral in any financing statement shall not be deemed a grant of a security interest in such asset of the Borrower or such Guarantor in favor of Agent and the Secured Parties. In no event shall the Borrower or any Guarantor at any time file, or permit or cause to be filed, any correction statement or termination statement with respect to any financing statement (or amendment or continuation with respect thereto) naming Agent or its designee as secured party and the Borrower or such Guarantor as debtor without the prior written consent of Agent. The Borrower and each Guarantor acknowledges that it is not authorized to file any



 



58 LEGAL 4871-0055-7611v 22 financing statement, amendment, termination statement or correction statement with respect to any financing statement without the prior written consent of Agent. (b) The Borrower and each Guarantor does not have any Chattel Paper (whether tangible or electronic) or Instruments as of the Closing Date, except as set forth in the Perfection Certificate. In the event that the Borrower or any Guarantor shall be entitled to or shall receive any Chattel Paper or Instrument after the date hereof, which together with all other Chattel Paper or Instruments that the Borrower has become entitled to or has received after the date hereof has an aggregate fair market value in excess of $100,000, the Borrower and the Guarantors shall promptly notify Agent thereof in writing. Promptly upon the receipt thereof by or on behalf of the Borrower or any Guarantor (including by any agent or representative), the Borrower or such Guarantor shall deliver, or cause to be delivered, to Agent all such tangible Chattel Paper and Instruments that the Borrower or such Guarantor has or may at any time acquire, accompanied by such instruments of transfer or assignment duly executed in blank as Agent may from time to time specify, in each case except as Agent may otherwise agree. At Agent’s option, the Borrower and each Guarantor shall, or Agent may, at any time on behalf of the Borrower or any Guarantor, cause the original of any such Instrument or Chattel Paper with an aggregate fair market value in excess of $100,000, to be conspicuously marked in a form and manner acceptable to Agent with the following legend (or any substantially similar legend, as Agent may agree to in its reasonable discretion) referring to Chattel Paper or Instruments as applicable: “This [chattel paper] [instrument] is subject to the security interests of WhiteHawk Capital Partners LP and any sale, transfer, assignment or encumbrance of this [chattel paper] [instrument] violates the rights of such secured party.” (c) In the event that the Borrower or any Guarantor shall at any time hold or acquire an interest in any electronic Chattel Paper or any “transferable record” (as such term is defined in Section 201 of the Federal Electronic Signatures in Global and National Commerce Act or in

Section 16 of the Uniform Electronic Transactions Act as in effect in any relevant jurisdiction, or any similar or successor act, law or statute in any applicable jurisdiction) which together with all other electronic Chattel Paper or “transferable record” that the Borrower or any Guarantor has become entitled to or has received after the date hereof has an aggregate fair market value in excess of $100,000, the Borrower or such Guarantor shall promptly notify Agent thereof in writing. Promptly upon Agent’s request, the Borrower or such Guarantor shall take, or cause to be taken, such actions as Agent may request to give Agent control of such electronic Chattel Paper under Section 9-105 of the UCC and control of such transferable record under Section 201 of the Federal Electronic Signatures in Global and National Commerce Act or, as the case may be, Section 16 of the Uniform Electronic Transactions Act, as in effect in such jurisdiction, or any similar or successor act, law or statute in any jurisdiction. (d) The Borrower and each Guarantor does not have any Deposit Accounts as of the Closing Date, except as set forth in the Perfection Certificate. The Borrower and the Guarantors shall not, directly or indirectly, after the date hereof open, establish or maintain any Deposit Account unless each of the following conditions is satisfied: (i) Agent shall have received not less than five (5) Business Days prior written notice of the intention of the Borrower or any Guarantor to open or establish such account which notice shall specify in reasonable detail and specificity reasonably acceptable to Agent the name of the account, the owner of the account, the name and address of the bank at which such account is to be opened or established, the individual



 



59 LEGAL 4871-0055-7611v 22 at such bank with whom the Borrower or such Guarantor is dealing and the purpose of the account, (ii) the bank where such account is opened or maintained shall be an Eligible Depository Bank or shall be reasonably acceptable to Agent and (iii) within fifteen (15) Business Days after the opening of such Deposit Account (or such longer period as may be agreed to by the Agent in writing), the Borrower or such Guarantor shall either (A) deliver to Agent a Deposit Account Control Agreement with respect to such Deposit Account duly authorized, executed and delivered by the Borrower or such Guarantor and the bank at which such Deposit Account is opened and maintained or (B) arrange for Agent to become the customer of the bank with respect to such Deposit Account on terms and conditions reasonably acceptable to Agent; provided, that, to the extent a Deposit Account Control Agreement has not been delivered to Agent as of the Closing Date for any Deposit Account in existence at such time, the Borrower or such Guarantor shall deliver Deposit Account Control Agreements for such Deposit Accounts pursuant to Section 9.29. The terms of this subsection (d) shall not apply Excluded Accounts or the Deposit Accounts listed on Schedule 7 to the extent any such Deposit Account (x) is not closed within sixty (60) days of the Closing Date, (y) becomes an Excluded Account or (z) becomes subject to a Deposit Account Control Agreement within sixty (60) days of the Closing Date. Agent shall not exercise control over any Deposit Account until an Event of Default has occurred, and thereafter for only so long as it is continuing, and Agent shall cease to exercise control over any Deposit Accounts at such time as no Event of Default is then continuing. (e) The Borrower and each Guarantor does not own or hold, directly or indirectly, beneficially or as record owner or both, any Investment Property, as of the Closing Date, or has any investment account, Securities account, commodity account or other similar account with any bank or other financial institution or other securities intermediary or commodity intermediary as of the Closing Date, in each case except as set forth in the Perfection Certificate. (i) In the event that the

Borrower or any Guarantor shall be entitled to or shall at any time after the date hereof hold or acquire any certificated Securities, which together with all other certificated Securities that the Borrower or such Guarantor holds or acquires an interest in after the date hereof have an aggregate fair market value in excess of $100,000, the Borrower or such Guarantor shall promptly endorse, assign and deliver the same to Agent, accompanied by such instruments of transfer or assignment duly executed in blank as Agent may from time to time specify. If any Securities, now or hereafter acquired by the Borrower or any Guarantor are uncertificated and are issued to the Borrower or such Guarantor or its nominee directly by the issuer thereof, and such Securities together with all other such Securities acquired by the Borrower or such Guarantor have an aggregate fair market value in excess of $100,000, the Borrower or such Guarantor shall immediately notify Agent thereof and either (A) cause the issuer to agree to comply with instructions from Agent as to such Securities, without further consent of the Borrower or any Guarantor or such nominee (it being understood that Agent shall not give any such issuer any such instructions unless an Event of Default has occurred and is continuing) or (B) arrange for Agent to become the registered owner of the Securities. (ii) The Borrower and the Guarantors shall not, directly or indirectly, after the date hereof, open, establish or maintain any investment account, securities account, commodity account or any other similar account (other than a Deposit Account, or temporary accounts established in connection with the disposition of an asset) with any securities intermediary or commodity intermediary unless each of the following conditions is satisfied:



 



60 LEGAL 4871-0055-7611v 22 (A) Agent shall have received not less than five (5) Business Days prior written notice of the intention of the Borrower or such Guarantor to open or establish such account which notice shall specify in reasonable detail and specificity reasonably acceptable to Agent the name of the account, the owner of the account, the name and address of the securities intermediary or commodity intermediary at which such account is to be opened or established, the individual at such intermediary with whom the Borrower or such Guarantor is dealing and the purpose of the account, (B) the securities intermediary or commodity intermediary (as the case may be) where such account is opened or maintained shall be acceptable to Agent and (C) within fifteen (15) Business Days after the opening of such investment account, securities account or other similar account with a securities intermediary or commodity intermediary, the Borrower or such Guarantor shall either (1) execute and deliver, or cause to be executed and delivered, to Agent an Investment Property Control Agreement with respect to such account, duly authorized, executed and delivered by the Borrower or such Guarantor and such securities intermediary or commodity intermediary or (2) arrange for Agent to become the entitlement holder with respect to such Investment Property on terms and conditions reasonably acceptable to Agent; provided, that, to the extent an Investment Property Control Agreement has not been delivered to Agent as of the Closing Date for any investment account, securities account or other similar account with a securities intermediary or commodity intermediary in existence at such time, the Borrower or such Guarantor shall deliver an Investment Property Control Agreement with respect to such accounts pursuant to Section 9.29. Agent shall not exercise control over any investment account, securities account, commodity account or other similar account (other than any Deposit Accounts which shall be governed by Section 5.2(d) above) unless an Event of Default has occurred, and thereafter for only so long as it is continuing, and Agent shall cease to exercise control over any investment account, securities account, commodity account or

other similar account at such time as no Event of Default is then continuing. (f) The Borrower and the Guarantors are not the beneficiary or otherwise entitled to any right to payment under any letter of credit, banker’s acceptance or similar instrument as of the Closing Date, except as set forth in the Perfection Certificate. In the event that the Borrower or any Guarantor shall be entitled to or shall receive any right to payment under any letter of credit, banker’s acceptance or any similar instrument, whether as beneficiary thereof or otherwise after the date hereof, which together with all other letters of credit, banker’s acceptances and similar instruments that the Borrower or such Guarantor has become entitled to or has received after the date hereof has an aggregate fair market value in excess of $100,000, the Borrower or such Guarantor shall promptly notify Agent thereof in writing. The Borrower or such Guarantor shall promptly either (i) deliver, or cause to be delivered to Agent, with respect to any such letter of credit, banker’s acceptance or similar instrument, the written agreement of the issuer and any other nominated Person obligated to make any payment in respect thereof (including any confirming or negotiating bank), in form and substance reasonably satisfactory to Agent, consenting to the assignment of the proceeds of the letter of credit to Agent by the Borrower or such Guarantor and agreeing to make all payments thereon directly to Agent or as Agent may otherwise direct upon the occurrence and during the continuance of an Event of Default or (ii) cause Agent to become, at the Borrower’s expense, the transferee beneficiary of the letter of credit, banker’s acceptance or similar instrument (as the case may be) upon the occurrence and during the continuance of an Event of Default.



 



61 LEGAL 4871-0055-7611v 22 (g) Except as set forth in Schedule 5.2(g) hereto, on the Closing Date, the Borrower and the Guarantors do not have any commercial tort claims with respect to which the amount claimed exceeds $100,000 and either a written demand therefor has been made or legal action has commenced. In the event that the Borrower or any Guarantor shall at any time after the date hereof have any commercial tort claims with respect to which the amount claimed exceeds $100,000 and either a written demand therefor has been made or legal action has commenced, or if any Event of Default exists, upon Agent’s request, if the Borrower or any Guarantor has any commercial tort claims, the Borrower or such Guarantor shall promptly notify Agent thereof in writing, which notice shall (i) set forth in reasonable detail the basis for and nature of such commercial tort claim and (ii) include the express grant by the Borrower or such Guarantor (other than a Canadian Guarantor) to Agent of a security interest in such commercial tort claim (and the proceeds thereof). In the event that such notice does not include such grant of a security interest, the sending thereof by the Borrower or such Guarantor to Agent shall be deemed to constitute such grant to Agent. Upon the sending of such notice, any commercial tort claim described therein shall constitute part of the Collateral and shall be deemed included therein. Without limiting the authorization of Agent provided in Section 5.2(a) hereof or otherwise arising by the execution by the Borrower or such Guarantor of this Agreement or any of the other Financing Agreements, Agent is hereby irrevocably authorized from time to time and at any time to file such financing statements naming Agent or its designee as secured party and the Borrower or such Guarantor as debtor, or any amendments to any financing statements, covering any such commercial tort claim as Collateral. In addition, the Borrower and each Guarantor shall promptly upon Agent’s reasonable request, execute and deliver, or cause to be executed and delivered, to Agent such other agreements, documents and instruments as Agent may require in connection with such commercial tort claim. (h) The Borrower and the Guarantors do not have any

Goods, documents of title or other Collateral in the custody, control or possession of a third party as of the Closing Date, except as set forth in the Perfection Certificate and except for Goods located in the United States or Canada in transit to a location of the Borrower or a Guarantor permitted herein in the ordinary course of business of the Borrower or such Guarantor in the possession of any carrier transporting such Goods (the parties confirming that transport between warehouses, or ordinary course third party services including label application and printing on products is "ordinary course"). In the event that any Goods covered by documents of title or other Collateral with a fair market value in excess of $25,000 are at any time after the date hereof in the custody, control or possession of any other Person not referred to in the Perfection Certificate or such carriers, the Borrower and the Guarantors shall promptly notify Agent thereof in writing. Promptly upon Agent’s reasonable request, the Borrower and the Guarantors shall deliver to Agent a Collateral Access Agreement, subject to Section 9.29 hereof, duly authorized, executed and delivered by such Person and the Borrower or Guarantor that is the owner of such Collateral, so long as the fair market value of all Collateral located at such locations without a Collateral Access Agreement shall not exceed $100,000 in the aggregate or $25,000 per each individual location. (i) The Borrower and each Guarantor will use commercially reasonable efforts to defend the Intellectual Property material to the business of the Borrower and its Guarantors against the claims of all persons. If any Intellectual Property is material to the conduct of the Borrower’s or any Guarantor’s business or has material economic value, the Borrower or such Guarantor, as the case may be, shall not permit the expiration or abandonment of such Intellectual



 



62 LEGAL 4871-0055-7611v 22 Property without the prior written consent of Agent (which consent shall not be unreasonably withheld). If, before the Obligations have been satisfied in full and the Financing Agreements have been terminated, the Borrower or any Guarantor shall obtain or acquire any new Trademark, Copyright or Patent registration or file or acquire any new Trademark, Copyright or Patent application, the Borrower shall give Agent notice thereof in the compliance certificate delivered to Agent pursuant to Section 9.6(a)(i), Section 9.6(a)(ii) or Section 9.6(a)(iii) hereof. (j) Until the Obligations shall have been Paid in Full and the Financing Agreements have been terminated (other than indemnification and other contingent obligations not yet accrued at such time), the Borrower and each Guarantor shall use commercially reasonable efforts to preserve and maintain all rights in the Trademarks and the other Intellectual Property; provided, that the Borrower and the Guarantors are not required to preserve or maintain any trademarks which are not material to the Borrower’s business or have no material economic value. Any expenses incurred in connection with such actions shall be borne by the Borrower. (k) Subject to Section 9.2 hereof, the Borrower and the Guarantors shall take any other actions reasonably requested by Agent from time to time to cause the attachment and perfection of (with the priority required by the Financing Agreements), and the ability of Agent to enforce, the security interest of Agent in any and all of the Collateral, including, without limitation, (i) executing, delivering and, where appropriate, filing financing statements and amendments relating thereto under the UCC, PPSA or other applicable law, to the extent, if any, that the Borrower’s or any Guarantor’s signature thereon is required therefor, (ii) upon Agent’s request after the occurrence and during the continuance of an Event of Default, causing Agent’s name to be noted as secured party on any certificate of title for a titled good if such notation is a condition to attachment, perfection or priority of, or ability of Agent to enforce, the security interest of Agent in such Collateral, (iii) complying with any provision of any statute, regulation or treaty of the United

States, Canada, or any state, province or territory thereof, as to any Collateral if compliance with such provision is (a) a condition to attachment, perfection or priority of, or ability of Agent to enforce, the security interest of Agent in such Collateral or (b) otherwise reasonably requested by Agent, (iv) obtaining the required consents and approvals of any Governmental Authority or third party, including, without limitation, any consent of any licensor, lessor or other Person obligated on Collateral, and taking all actions required by other law, as applicable in any relevant jurisdiction and (v) executing, delivering and filing Intellectual Property Security Agreements substantially in the form of Exhibit H or Exhibit J attached hereto in the United States Patent and Trademark Office, the United States Copyright Office, the Canadian Intellectual Property Office, the Netherlands Patent Office, the Benelux Office for Intellectual Property, the European Union Intellectual Property Office, the European Patent Office and the World Intellectual Property Organization, as applicable, and any other appropriate filing offices as the Agent may reasonably request. The Agent is further authorized to file with the United States Patent and Trademark Office, the United States Copyright Office, the Canadian Intellectual Property Office, the Netherlands Patent Office, the Benelux Office for Intellectual Property, the European Union Intellectual Property Office, the European Patent Office and the World Intellectual Property Organization (or any successor office thereof) such documents as may be reasonably necessary or advisable for the purpose of perfecting or confirming the security interest granted by the Borrower and the Guarantors, without the signature of the Borrower or the Guarantors (only if such signature cannot reasonably be obtained by the Agent), and naming the Borrower and any of the Guarantors as debtors and the Agent as the secured party.



 



63 LEGAL 4871-0055-7611v 22 (l) The Borrower and each Guarantor does not own or hold, directly, indirectly, beneficially or as record owner or both, any Capital Stock in any ULC, and nothing in this Agreement or any other Financing Agreement are or shall be deemed to make Agent or any Lender be considered to be a “member” or “shareholder”, as applicable, of a ULC for the purposes of any ULC Law. SECTION 6. COLLECTION AND ADMINISTRATION 6.1 Borrower Loan Accounts. Agent shall maintain one or more loan account(s) on its books in which shall be recorded (a) all Term Loan Outstandings and other Obligations and the Collateral, (b) all payments made by or on behalf of any Borrower or Guarantor and (c) all other appropriate debits and credits as provided in this Agreement, including fees, charges, costs, expenses and interest. All entries in the loan account(s) shall be made in accordance with Agent’s customary practices as in effect from time to time and shall be deemed conclusive absent manifest error or omissions. 6.2 Statements. Agent shall render to Borrower each month a statement setting forth the balance in the Borrower’ loan account(s) maintained by Agent for Borrower pursuant to the provisions of this Agreement, including principal, interest, fees, costs and expenses. Each such statement shall be subject to subsequent adjustment by Agent but shall, absent manifest errors or omissions, be considered correct and deemed accepted by Borrower and Guarantors and conclusively binding upon Borrower and Guarantors as an account stated except to the extent that Agent receives a written notice from Borrower of any specific exceptions of Borrower thereto within thirty (30) days after the date such statement has been received by Borrower. Until such time as Agent shall have rendered to Borrower a written statement as provided above, the balance in any Borrower’s loan account(s) shall be presumptive evidence of the amounts due and owing to Agent and Lenders by Borrower and Guarantors. 6.3 Collection of Accounts. (a) Each Borrower and Guarantor shall establish and maintain, at its expense, deposit account arrangements and merchant payment arrangements with the banks set forth on Schedule 8.10 hereto

and subject to Section 5.2(d) hereof such other banks as such Borrower or Guarantor may hereafter select and which shall be reasonably satisfactory to the Agent. The banks set forth on Schedule 8.10 hereto constitute all of the banks with which Borrower and Guarantors have deposit account arrangements and merchant payment arrangements as of the Closing Date and identifies each of the Deposit Accounts at such banks that are used solely for receiving receipts on behalf of a Borrower or Guarantor or otherwise describes the nature of the use of such Deposit Account by such Borrower or Guarantor. (i) Each Loan Party shall establish and maintain, at its expense, Deposit Accounts with such banks as are reasonably acceptable to Agent (the “Blocked Accounts”) into which such Loan Party shall promptly either cause all amounts of such Loan Party to be sent as provided in Section 6.3(a) above or shall itself deposit or cause to be deposited all proceeds of Collateral, including all proceeds from sales of Inventory, all amounts payable to such Loan Party from Credit Card Issuers and Credit Card Processors, and all other proceeds of Collateral. Any Eligible Depository Bank shall be deemed acceptable to Agent.



 



64 LEGAL 4871-0055-7611v 22 (ii) Borrower and Guarantors shall deliver, or cause to be delivered to Agent a Deposit Account Control Agreement duly authorized, executed and delivered by each bank where a Blocked Account is maintained as provided in Section 5.2 hereof. Without limiting any other rights or remedies of Agent or Lenders, Agent may, at its option, and shall (at the direction of Required Lenders), instruct the depository banks at which the Blocked Accounts are maintained to transfer all available funds received or deposited into the Blocked Accounts to the Agent Payment Account at any time that an Event of Default is continuing and Agent shall send to Borrower a copy of any such written instruction sent by Agent to the depository bank promptly thereafter. At all times that Agent shall have notified any depository bank to transfer funds from a Blocked Account to the Agent Payment Account, all payments made to such Blocked Accounts, whether in respect of the Receivables, as proceeds of Inventory or other Collateral or otherwise shall be treated as payments to Agent in respect of the Obligations and therefore shall constitute the property of Agent and Lenders to the extent of the then outstanding Obligations. (b) For purposes of calculating the Term Loan Outstandings, any payment made pursuant to Section 6.3(a)(ii) will be applied (conditional upon final collection) to the Obligations on the Business Day of receipt by Agent of immediately available funds in the Agent Payment Account provided such payments and notice thereof are received in accordance with Agent’s usual and customary practices as in effect from time to time and within sufficient time to credit the applicable loan account on such day, and if not, then on the next Business Day. For the purposes of calculating interest on the Obligations, such payments or other funds received will be applied (conditional upon final collection) to the Obligations in accordance with Section 6.4(a) hereof on the same Business Day of receipt by Agent of immediately available funds in the Agent Payment Account provided such payments or other funds and notice thereof are received in accordance with Agent’s usual and customary practices as in effect from time to time, by 11:00 a.m. New

York City time and if not, then on the next Business Day. (c) Upon the occurrence and during the continuance of an Event of Default, the Borrower and each Guarantor and their respective employees, agents and Subsidiaries or other Affiliates shall receive and promptly remit to Agent, as the property of Agent, any monies, checks, notes, drafts or any other payment relating to and/or proceeds of Accounts or other Collateral which come into their possession or under their control and promptly upon receipt thereof, shall deposit or cause the same to be deposited in the Blocked Accounts, or remit the same or cause the same to be remitted, in kind, to Agent. In no event shall the same be commingled with any Borrower’s or Guarantor’s own funds. Borrower agree to reimburse Agent on demand for any amounts owed or paid to any bank or other financial institution at which a Blocked Account or any other Deposit Account or investment account is established or any other bank, financial institution or other Person involved in the transfer of funds to or from the Blocked Accounts arising out of Agent’s payments to or indemnification of such bank, financial institution or other Person. The obligations of Borrower to reimburse Agent for such amounts pursuant to this Section 6.3 shall survive the termination or non-renewal of this Agreement. 6.4 Payments. (a) All Obligations shall be payable to the Agent Payment Account as provided in Section 6.3 or such other place as Agent may designate from time to time. Agent shall apply payments received or collected from any Borrower or Guarantor or for the account of any



 



65 LEGAL 4871-0055-7611v 22 Borrower or Guarantor (including the monetary proceeds of collections or of realization upon any Collateral) as follows: (i) first, to pay any fees, indemnities or expense reimbursements then due to Agent from any Borrower or Guarantor; (ii) second, to pay any fees, indemnities, or expense reimbursements then due to Lenders from any Borrower or Guarantor; (iii) third, to pay interest due in respect of the Term Loan (and including any Special Agent Advances); (iv) fourth, to pay or prepay principal in respect of Special Agent Advances; (v) fifth, to pay or prepay principal in respect of the Term Loan; and (vi) sixth, to pay or prepay any other Obligations whether or not then due, in such order and manner as Agent determines. Notwithstanding anything to the contrary contained in this Agreement, (A) to the extent any Borrower uses any proceeds of the Term Loan to acquire rights in or the use of any Collateral or to repay any Indebtedness used to acquire rights in or the use of any Collateral, payments in respect of the Obligations shall be deemed applied first to the Obligations arising from the Term Loan that were not used for such purposes and second to the Obligations arising from Term Loan the proceeds of which were used to acquire rights in or the use of any Collateral in the chronological order in which such Borrower acquired such rights in or the use of such Collateral. (b) Subject to Section 6.5, Borrower shall make all payments to Agent and Lenders on the Obligations free and clear of, and without deduction or withholding for or on account of, any setoff, counterclaim, defense, restrictions or conditions of any kind. If after receipt of any payment of, or proceeds of Collateral applied to the payment of, any of the Obligations, Agent or any Lender is required to surrender or return such payment or proceeds to any Person for any reason, then the Obligations intended to be satisfied by such payment or proceeds shall be reinstated and continue and this Agreement shall continue in full force and effect as if such payment or proceeds had not been received by Agent or such Lender. Borrower and Guarantors shall be liable to pay to Agent and Lenders, and do hereby indemnify and hold Agent and Lenders harmless

for the amount of any payments or proceeds so surrendered or returned and to the extent thereof. This Section 6.4(b) shall remain effective notwithstanding any contrary action which may be taken by Agent or any Lender in reliance upon such payment or proceeds. This Section 6.4 shall survive the payment of the Obligations and the termination of this Agreement. 6.5 Taxes. (a) Payment Free of Taxes. Any and all payments by or on account of any obligation of any Loan Party under any Financing Agreement shall be made without deduction or withholding for any Taxes, except as required by applicable law. If any applicable law (as determined in the good faith discretion of an applicable withholding agent) requires the deduction



 



66 LEGAL 4871-0055-7611v 22 or withholding of any Tax from any such payment by a withholding agent, then the applicable withholding agent shall be entitled to make such deduction or withholding and shall timely pay the full amount deducted or withheld to the relevant Governmental Authority in accordance with applicable law and, if such Tax is an Indemnified Tax, then the sum payable by the applicable Loan Party shall be increased as necessary so that after such deduction or withholding has been made (including such deductions and withholdings applicable to additional sums payable under this Section 6.5) the applicable Recipient receives an amount equal to the sum it would have received had no such deduction or withholding been made. (b) Payment of Other Taxes by Loan Parties. The Loan Parties shall timely pay to the relevant Governmental Authority in accordance with applicable law, or at the option of the Agent timely reimburse it for the payment of, any Other Taxes. (c) Evidence of Payment. As soon as practicable after any payment of Taxes by any Loan Party to a Governmental Authority pursuant to this Section 6.5, such Loan Party shall deliver to the Agent the original or a certified copy of a receipt issued by such Governmental Authority evidencing such payment, a copy of the return reporting such payment or other evidence of such payment reasonably satisfactory to the Agent. (d) Indemnification by the Loan Parties. The Loan Parties shall jointly and severally indemnify each Recipient, within ten (10) days after demand therefor, for the full amount of any Indemnified Taxes (including Indemnified Taxes imposed or asserted on or attributable to amounts payable under this Section) payable or paid by such Recipient or required to be withheld or deducted from a payment to such Recipient and any reasonable expenses arising therefrom or with respect thereto, whether or not such Indemnified Taxes were correctly or legally imposed or asserted by the relevant Governmental Authority. A certificate as to the amount of such payment or liability delivered to any Loan Party by a Lender (with a copy to the Agent), or by the Agent on its own behalf or on behalf of a Lender, shall be conclusive absent manifest error. (e)

Indemnification by the Lenders. Each Lender shall severally indemnify the Agent, within ten (10) days after demand therefor, for (i) any Indemnified Taxes attributable to such Lender (but only to the extent that any Loan Party has not already indemnified the Agent for such Indemnified Taxes and without limiting the obligation of the Loan Parties to do so) and (ii) any Excluded Taxes attributable to such Lender, in each case, that are payable or paid by the Agent in connection with any Financing Agreement, and any reasonable expenses arising therefrom or with respect thereto, whether or not such Taxes were correctly or legally imposed or asserted by the relevant Governmental Authority. A certificate as to the amount of such payment or liability delivered to any Lender by the Agent shall be conclusive absent manifest error. Each Lender hereby authorizes the Agent to setoff and apply any and all amounts at any time owing to such Lender under any Financing Agreement or otherwise payable by the Agent to such Lender from any other source against any amount due to the Agent under this paragraph (e). (f) Status of Lenders. (i) Any Lender that is entitled to an exemption from or reduction of withholding Tax with respect to payments made under any Financing Agreement shall deliver to the Borrower and the Agent, at the time or times reasonably requested by the Borrower or the



 



67 LEGAL 4871-0055-7611v 22 Agent, such properly completed and executed documentation reasonably requested by the Borrower or the Agent as will permit such payments to be made without withholding or at a reduced rate of withholding. In addition, any Lender, if reasonably requested by the Borrower or the Agent, shall deliver such other documentation prescribed by applicable law or reasonably requested by the Borrower or the Agent as will enable the Borrower or the Agent to determine whether or not such Lender is subject to backup withholding or information reporting requirements. Notwithstanding anything to the contrary in the preceding two sentences, the completion, execution and submission of such documentation (other than such documentation set forth in Section 6.5(f)(ii)(A), (ii)(B) and (ii)(D) below) shall not be required if in the Lender's reasonable judgment such completion, execution or submission would subject such Lender to any material unreimbursed cost or expense or would materially prejudice the legal or commercial position of such Lender. (ii) Without limiting the generality of the foregoing, in the event that any Borrower is a U.S. Person, (A) any Lender that is a U.S. Person shall deliver to the Borrower and the Agent on or prior to the date on which such Lender becomes a Lender under this Agreement (and from time to time thereafter upon the reasonable request of the Borrower or the Agent), an executed copy of IRS Form W-9 certifying that such Lender is exempt from U.S. federal backup withholding tax; (B) any Foreign Lender shall, to the extent it is legally entitled to do so, deliver to the Borrower and the Agent (in such number of copies as shall be requested by the recipient) on or prior to the date on which such Foreign Lender becomes a Lender under this Agreement (and from time to time thereafter upon the reasonable request of the Borrower or the Agent), whichever of the following is applicable: (1) in the case of a Foreign Lender claiming the benefits of an income tax treaty to which the United States is a party (x) with respect to payments of interest under any Financing Agreement, an executed copy of IRS Form W-8BEN or IRS Form W-8BEN-E, as applicable, establishing an exemption from, or reduction of, U.S. federal

withholding Tax pursuant to the “interest” article of such tax treaty and (y) with respect to any other applicable payments under any Financing Agreement, IRS Form W-8BEN or IRS Form W-8BEN-E, as applicable, establishing an exemption from, or reduction of, U.S. Federal withholding Tax pursuant to the “business profits” or “other income” article of such tax treaty; (2) in the case of a Foreign Lender claiming that its extension of credit will generate U.S. effectively connected income, an executed copy of IRS Form W-8ECI; (3) in the case of a Foreign Lender claiming the benefits of the exemption for portfolio interest under Section 881(c) of the Code, (x) a certificate substantially in the form of Exhibit E-1 to the effect that such Foreign Lender is not a “bank” within the meaning of Section 881(c)(3)(A) of the Code, a “10 percent shareholder” of a Borrower within the meaning of Section 881(c)(3)(B)



 



68 LEGAL 4871-0055-7611v 22 of the Code, or a “controlled foreign corporation” described in Section 881(c)(3)(C) of the Code (a “U.S. Tax Compliance Certificate”) and (y) an executed copy of IRS Form W-8BEN or IRS Form W-8BEN-E, as applicable; or (4) to the extent a Foreign Lender is not the beneficial owner, an executed copy of IRS Form W-8IMY, accompanied by IRS Form W- 8ECI, IRS Form W-8BEN or IRS Form W-8BEN-E, as applicable, a U.S. Tax Compliance Certificate substantially in the form of Exhibit E-1, IRS Form W-9, and/or other certification documents from each beneficial owner, as applicable; provided that if the Foreign Lender is a partnership and one or more direct or indirect partners of such Foreign Lender are claiming the portfolio interest exemption, such Foreign Lender may provide a U.S. Tax Compliance Certificate substantially in the form of Exhibit E-2 on behalf of each such direct and indirect partner; (C) any Foreign Lender shall, to the extent it is legally entitled to do so, deliver to the Borrower and the Agent (in such number of copies as shall be requested by the recipient) on or prior to the date on which such Foreign Lender becomes a Lender under this Agreement (and from time to time thereafter upon the reasonable request of the Borrower or the Agent), executed copies of any other form prescribed by applicable law as a basis for claiming exemption from or a reduction in U.S. federal withholding Tax, duly completed, together with such supplementary documentation as may be prescribed by applicable law to permit the Borrower or the Agent to determine the withholding or deduction required to be made; (D) if a payment made to a Lender under any Financing Agreement would be subject to U.S. Federal withholding Tax imposed by FATCA if such Lender were to fail to comply with the applicable reporting requirements of FATCA (including those contained in Section 1471(b) or 1472(b) of the Code, as applicable), such Lender shall deliver to the Borrower and the Agent at the time or times prescribed by law and at such time or times reasonably requested by the Borrower or the Agent such documentation prescribed by applicable law (including as prescribed by Section 1471(b)(3)(C)(i) of the Code) and such additional

documentation reasonably requested by the Borrower or the Agent as may be necessary for the Borrower and the Agent to comply with their obligations under FATCA and to determine that such Lender has complied with such Lender's obligations under FATCA or to determine the amount to deduct and withhold from such payment. Solely for purposes of this clause (D), “FATCA” shall include any amendments made to FATCA after the date of this Agreement; and (E) any other form prescribed by law as a basis for claiming exemption from, or a reduction of, U.S. Federal withholding Tax together with such supplementary documentation necessary to enable Borrower or Agent to determine the amount of Tax (if any) required by law to be withheld. (g) Each Lender agrees that if any form or certification it previously delivered expires or becomes obsolete or inaccurate in any respect, it shall update such form or certification or promptly notify the Borrower and the Agent in writing of its legal inability to do so. If any party determines, in its sole discretion exercised in good faith, that it has received a refund of any Taxes as to which it has been indemnified pursuant to this Section (including by the payment of



 



69 LEGAL 4871-0055-7611v 22 additional amounts pursuant to this Section), it shall pay to the indemnifying party an amount equal to such refund (but only to the extent of indemnity payments made under this Section with respect to the Taxes giving rise to such refund), net of all out-of-pocket expenses (including Taxes) of such indemnified party and without interest (other than any interest paid by the relevant Governmental Authority with respect to such refund). Such indemnifying party, upon the request of such indemnified party, shall repay to such indemnified party the amount paid over pursuant to this paragraph (g) (plus any penalties, interest or other charges imposed by the relevant Governmental Authority) in the event that such indemnified party is required to repay such refund to such Governmental Authority. Notwithstanding anything to the contrary in this paragraph (g), in no event will the indemnified party be required to pay any amount to an indemnifying party pursuant to this paragraph (g) the payment of which would place the indemnified party in a less favorable net after-Tax position than the indemnified party would have been in if the Tax subject to indemnification and giving rise to such refund had not been deducted, withheld or otherwise imposed and the indemnification payments or additional amounts with respect to such Tax had never been paid. This paragraph (g) shall not be construed to require any indemnified party to make available its Tax returns (or any other information relating to its Taxes that it deems confidential) to the indemnifying party or any other Person. (h) Survival. Each party's obligations under this Section shall survive the resignation or replacement of the Agent or any assignment of rights by, or the replacement of, a Lender, the termination of the Term Loan Commitments and the repayment, satisfaction or discharge of all obligations under any Financing Agreement (including the Payment in Full of the Obligations). 6.6 Use of Proceeds. (a) The Borrower shall use the proceeds of the Term Loan hereunder only to (i) pay for costs, expenses and fees in connection with this Agreement, the other Financing Agreements and the consummation of any other permitted transactions contemplated hereby which will

take place on or about the Closing Date and (ii) finance general operating, working capital and other proper corporate purposes of the Borrower not otherwise prohibited by the terms hereof. None of the proceeds of the Term Loan will be used, directly or indirectly, (x) for the purpose of purchasing or carrying any margin security, (y) for the purposes of reducing or retiring any Indebtedness which was originally incurred to purchase or carry any margin security or (z) for any other purpose which might cause the Term Loan to be considered a “purpose credit” within the meaning of Regulation U of the Federal Reserve Board, as amended. (b) Neither the Borrower nor any Guarantor shall use, and the Borrower and each Guarantor shall ensure that its Subsidiaries and their respective directors, officers and agents shall not use, the proceeds of the Term Loan (i) in furtherance of an offer, payment, promise to pay, or authorization of the payment or giving of money, or anything else of value, to any Person in violation of any Anti-Corruption Laws, (ii) for the purpose of funding, financing or facilitating any activities, dealings, business or transaction of or with any Sanctioned Person, or in any Sanctioned Country, to the extent that such activities, businesses or transaction would be prohibited by applicable Sanctions, or (iii) in any manner that would result in the violation of any Sanctions applicable to any party hereto. No Loan Party shall use any revenue or benefit derived



 



70 LEGAL 4871-0055-7611v 22 from any activity or dealing with a Sanctioned Person for the purpose of discharging amounts owing to the Lenders. 6.7 Appointment of Borrower as Agent for Receipts of Statements. (a) Borrower and each Guarantor hereby irrevocably appoints Greenlane Holdings, Inc. as Borrower and, as such constitutes Borrower as its respective agent to receive statements on account and all other notices from Agent and Lenders with respect to the Obligations or otherwise under or in connection with this Agreement and the other Financing Agreements. (b) Any notice, election, representation, warranty, agreement or undertaking by or on behalf of any other Borrower or any Guarantor by Borrower shall be deemed for all purposes to have been made by such Borrower or Guarantor, as the case may be, and shall be binding upon and enforceable against such Borrower or Guarantor to the same extent as if made directly by such Borrower or Guarantor. (c) The Borrower may execute any of its duties as the Borrower hereunder and under any other Financing Agreements by or through Authorized Officers. (d) No purported termination of the appointment of Borrower as agent as aforesaid shall be effective, except after ten (10) days’ prior written notice to Agent. 6.8 Pro Rata Treatment. Except to the extent otherwise provided in this Agreement or as otherwise agreed by Lenders: (a) the Term Loan shall be made among the Lenders based on their respective Pro Rata Shares as to the Term Loan and (b) each payment on account of any Obligations to or for the account of one or more of Lenders in respect of any Obligations due on a particular day shall be allocated among the Lenders entitled to such payments based on their respective Pro Rata Shares of the Term Loan, as applicable, and shall be distributed accordingly. 6.9 Sharing of Payments, Etc. (a) Each Borrower and Guarantor agrees that, in addition to (and without limitation of) any right of setoff, banker’s lien or counterclaim Agent or any Lender may otherwise have, each Lender shall be entitled, at its option (but subject, as among Agent and Lenders, to the provisions of Section 12.3(b) hereof), to offset balances held by it for the account of such Borrower or Guarantor at any of its offices, in dollars or in

any other currency, against any principal of or interest on the Term Loan owed to such Lender or any other amount payable to such Lender hereunder, that is not paid when due (regardless of whether such balances are then due to such Borrower or Guarantor), in which case it shall promptly notify Borrower and Agent thereof; provided, that, such Lender’s failure to give such notice shall not affect the validity thereof. (b) If, except as otherwise expressly provided herein, any Lender shall, by exercising any right of setoff or counterclaim or otherwise, obtain payment in respect of any principal of or interest on any of its Term Loans or participations resulting in such Lender receiving payment of a greater proportion of the aggregate amount of its Term Loans and participations and accrued interest thereon than the proportion received by any other similarly situated Lender, then the Lender receiving such greater proportion shall purchase (for cash at face value) participations in the Term Loans of other Lenders to the extent necessary so that the benefit of all such payments



 



71 LEGAL 4871-0055-7611v 22 shall be shared by all such Lenders ratably in accordance with their respective Pro Rata Shares; provided that (i) if any such participations are purchased and all or any portion of the payment giving rise thereto is recovered, such participations shall be rescinded and the purchase price restored to the extent of such recovery, without interest, and (ii) the provisions of this paragraph shall not be construed to apply to any payment made by the Borrower pursuant to and in accordance with the express terms of this Agreement or any payment obtained by a Lender as consideration for the assignment of or sale of a participation in any of its Term Loans to any assignee or participant, other than to the Borrower or any Subsidiary or Affiliate thereof (as to which the provisions of this paragraph shall apply). Each Borrower consents to the foregoing and agrees, to the extent it may effectively do so under applicable law, that any Lender acquiring a participation pursuant to the foregoing arrangements may exercise against such Borrower rights of setoff and counterclaim with respect to such participation as fully as if such Lender were a direct creditor of such Borrower in the amount of such participation. (c) Each Borrower and Guarantor agrees that any Lender purchasing a participation (or direct interest) as provided in this Section may exercise, in a manner consistent with this Section, all rights of setoff, banker’s lien, counterclaim or similar rights with respect to such participation as fully as if such Lender were a direct holder of Term Loan or other amounts (as the case may be) owing to such Lender in the amount of such participation. (d) Nothing contained herein shall require any Lender to exercise any right of setoff, banker’s lien, counterclaims or similar rights or shall affect the right of any Lender to exercise, and retain the benefits of exercising, any such right with respect to any other Indebtedness or obligation of any Borrower or Guarantor. If, under any applicable bankruptcy, insolvency or other similar law, any Lender receives a secured claim in lieu of a setoff to which this Section applies, such Lender shall, to the extent practicable, assign such rights to Agent for the benefit of Secured Parties and, in any event, exercise its rights in respect of

such secured claim in a manner consistent with the rights of Lenders entitled under this Section to share in the benefits of any recovery on such secured claim. 6.10 Settlement Procedures. (a) No Lender shall be responsible for any default by any other Lender in the other Lender’s obligation to make Term Loan hereunder nor shall the Term Loan Commitment of any Lender be increased or decreased as a result of the default by any other Lender in the other Lender’s obligation to make the Term Loan hereunder. (b) Agent may assume that each Lender will make available to Agent such Lender’s Pro Rata Share of the Term Loan and Agent may, in its discretion, but shall not be obligated to, cause a corresponding amount to be made available to or for the benefit of such Borrower on the Closing Date. If Agent makes such corresponding amount available to a Borrower and such corresponding amount is not in fact made available to Agent by such Lender, Agent shall be entitled to recover such corresponding amount on demand from such Lender together with interest thereon for each day from the date such payment was due until the date such amount is paid to Agent at the Federal Funds Rate for each day during such period (as published by the Federal Reserve Bank of New York or at Agent’s option based on the arithmetic mean determined by Agent of the rates for the last transaction in overnight Federal funds arranged prior to 9:00 a.m.



 



72 LEGAL 4871-0055-7611v 22 (New York City time) on that day by each of the three leading brokers of Federal funds transactions in New York City selected by Agent) and if such amounts are not paid within three (3) days of Agent’s demand, at the highest Interest Rate provided for in Section 3.1 hereof. During the period in which such Lender has not paid such corresponding amount to Agent, notwithstanding anything to the contrary contained in this Agreement or any of the other Financing Agreements, the amount so advanced by Agent to or for the benefit of any Borrower shall, for all purposes hereof, be a part of the Term Loan made by Agent for its own account. Upon any such failure by a Lender to pay Agent, Agent shall promptly thereafter notify Borrower of such failure and Borrower shall pay such corresponding amount to Agent for its own account within five (5) Business Days of Borrower’s receipt of such notice, which shall constitute a payment on account of Obligations. (c) Nothing in this Section or elsewhere in this Agreement or the other Financing Agreements shall be deemed to require Agent to advance funds on behalf of any Lender or to relieve any Lender from its obligation to fulfill its Term Loan Commitment hereunder or to prejudice any rights that any Borrower may have against any Lender as a result of any default by any Lender hereunder in fulfilling its Term Loan Commitment. 6.11 Obligations Several; Independent Nature of Lenders’ Rights. The obligation of each Lender hereunder is several, and no Lender shall be responsible for the obligation or the Term Loan Commitment of any other Lender hereunder. Nothing contained in this Agreement or any of the other Financing Agreements and no action taken by the Lenders pursuant hereto or thereto shall be deemed to constitute the Lenders to be a partnership, an association, a joint venture or any other kind of entity. The amounts payable at any time hereunder to each Lender shall be a separate and independent debt, and subject to Section 12.3 hereof, each Lender shall be entitled to protect and enforce its rights arising out of this Agreement and it shall not be necessary for any other Lender to be joined as an additional party in any proceeding for such purpose. SECTION 7.

COLLATERAL REPORTING AND COVENANTS 7.1 Collateral Reporting. (a) Borrower and Guarantors shall maintain complete and accurate books and records in all material respects with respect to the Collateral owned by it. Borrower and Guarantors shall provide Agent with the following documents in a form reasonably satisfactory to Agent: (i) promptly after the end of (but in no event more than fifteen (15) Business Days thereafter) each fiscal month, so long as no Event of Default has occurred and is continuing and no Increased Reporting Period is then in effect (at any time an Event of Default has occurred and is continuing or if an Increased Reporting Period is in effect, weekly on each Wednesday (or if such day is not a Business Day, then the next succeeding Business Day)), a Borrowing Base Certificate setting forth the calculation of the Borrowing Base as of the last Business Day of the immediately preceding fiscal month for monthly reporting (or the Friday of the immediately preceding week for weekly reporting) as to the Inventory, duly completed and executed by the chief financial officer, vice president of finance, treasurer, controller, chief accounting officer and senior vice president – accounting & finance, or other similar financial officer of Borrower (or if no such officer has been appointed or elected, the sole member of the Borrower), together with all schedules required pursuant to the terms of the Borrowing Base



 



73 LEGAL 4871-0055-7611v 22 Certificate duly completed, including but not limited to an inventory summary report by category as determined by Borrower in accordance with their current and prior inventory management policies (and upon Agent’s reasonable request, upon the occurrence and during the continuance of an Event of Default letter of credit inventory summary) and identifying where such Inventory is located; (ii) promptly after the end of (but in no event more than fifteen (15) Business Days thereafter) each fiscal month, so long as no Event of Default has occurred and is continuing and no Increased Reporting Period is then in effect (at any time an Event of Default has occurred and is continuing or if an Increased Reporting Period is in effect, weekly on each Wednesday (or if such day is not a Business Day, then the next succeeding Business Day)), a schedule and aging of the Borrower’ accounts payable, delivered electronically in a text formatted file reasonably acceptable to Agent; (iii) promptly after the end of (but in no event more than fifteen (15) Business Days thereafter) each fiscal month, so long as no Event of Default has occurred and is continuing and no Increased Reporting Period is then in effect (at any time an Event of Default has occurred and is continuing or if an Increased Reporting Period is in effect, weekly on each Wednesday (or if such day is not a Business Day, then the next succeeding Business Day)), inventory summary reports by location and category of Inventory (including the amounts of Inventory and the aggregate value thereof at each retail store location and at premises of warehouses or other third parties or is consigned Inventory); and (iv) in connection with the delivery of the financial statements pursuant to Section 9.6(a)(i), Section 9.6(a)(ii) and Section 9.6(a)(iii), a compliance certificate by the chief financial officer, vice president of finance, treasurer or controller or other similar financial or senior officer of Borrower (or if no such officer has been appointed or elected, the sole member of Borrower) consisting of: (1) a statement confirming there are no material past due amounts owing to owners and lessors of leased premises (including retail store locations), warehouses, fulfillment centers,

processors, custom brokers, freight forwarders and other third parties from time to time in possession of any Collateral having an aggregate Value (with respect to Inventory or Equipment) or an aggregate value (with respect to all other Collateral) equal to or greater than $100,000, (2) the addresses of all new retail store or distribution center locations of Borrower and Guarantors opened and existing retail store or distribution center locations closed or sold, in each case since the date of the most recent certificate delivered to Agent containing the information required under this clause, (3) a list of any new Deposit Account established by any Borrower or Guarantor with any bank or other financial institution, including the Borrower or Guarantor in whose name the account is maintained, the account number, the name and address of the financial institution at which such account is maintained, the purpose of such account and, if any, the amount held in such account on or about the date of such compliance certificate, and (4) a statement that all sales and use taxes have been paid when due as of the date of the compliance certificate, except as specifically described in such compliance certificate and except where the non-payment of such sales and use taxes involves an aggregate amount of less than $50,000. (b) Upon Agent’s reasonable request, Borrower shall provide Agent with the following documents in a form reasonably satisfactory to Agent: (i) perpetual inventory summary reports by SKU for each retail location, (ii) summary reports on sales and use tax collections,



 



74 LEGAL 4871-0055-7611v 22 deposits and payments, including monthly sales and use tax accruals, (iii) a report of aggregate credit card sales for the requested period, including the amount of the chargebacks, fees, and credits with respect thereto and providing an aging of such related Receivables identifying those outstanding more than five (5) Business Days since the sale date giving rise thereto, and (iv) true, correct and complete copies of all agreements, documents and instruments relating to any Permitted Acquisition which Agent has not otherwise received. (c) Upon Agent’s reasonable request, Borrower shall provide such other reports as to the Collateral as Agent shall reasonably request from time to time. If any Borrower’s or Guarantor’s records or reports of the Collateral are prepared or maintained by an accounting service, contractor, shipper or other agent, such Borrower and Guarantor hereby irrevocably authorizes such service, contractor, shipper or agent to deliver such records, reports, and related documents to Agent and to follow Agent’s instructions with respect to further reasonable services, in each case, at any time that an Event of Default has occurred and is continuing. 7.2 Accounts Covenants. (a) Borrower shall notify Agent promptly of the assertion of any claims, offsets, defenses or counterclaims by any Account Debtor, Credit Card Issuer or Credit Card Processor or any disputes with any of such Persons or any settlement, adjustment or compromise thereof, to the extent any of the foregoing exceeds $100,000 in any one case or $250,000 in the aggregate. No credit, discount, allowance or extension or agreement for any of the foregoing shall be granted to any Account Debtor, Credit Card Issuer or Credit Card Processor except in the ordinary course of a Borrower’s business in accordance with the current and prior practices of such Borrower. So long as an Event of Default has occurred and is continuing, no Borrower shall, without the prior written consent of Agent, settle, adjust or compromise any material claim, offset, counterclaim or dispute with any Account Debtor, Credit Card Issuer or Credit Card Processor. At any time that an Event of Default has occurred and is continuing, Agent shall, at its

option, have the exclusive right to approve, settle, adjust or compromise any claim, offset, counterclaim or dispute with Account Debtors, Credit Card Issuers or Credit Card Processors or grant any credits, discounts or allowances. (b) Each Borrower shall notify Agent promptly of: (i) any notice of a material default by such Borrower under any of the Credit Card Agreements, (ii) any default by such Borrower which has a reasonable likelihood of resulting in the Credit Card Issuer or Credit Card Processor ceasing to make payments or suspending payments to such Borrower, and (iii) any notice from any Credit Card Issuer or Credit Card Processor that such Person is ceasing or suspending, or will or may cease or suspend, any present or future payments due or to become due to any Borrower from such Person, or that such Person is terminating or will or may terminate any of the Credit Card Agreements. (c) Agent shall have the right at any time or times, in Agent’s name or in the name of a nominee of Agent, to verify the validity, amount or any other matter relating to any Receivables or other Collateral, by mail, telephone, facsimile transmission or otherwise. 7.3 Inventory Covenants. With respect to the Inventory: (a) the Borrower and each Guarantor shall at all times maintain inventory records reasonably satisfactory to Agent, keeping



 



75 LEGAL 4871-0055-7611v 22 correct and accurate records itemizing and describing the kind, type, quality and quantity of Inventory, such Borrower’s or Guarantor’s cost therefor and daily withdrawals therefrom and additions thereto; (b) Borrower and Guarantors shall conduct physical counts of the Inventory (excluding Inventory located in retail stores that have not been open for more than twelve (12) months) either through periodic cycle counts or wall to wall counts, so that all Inventory located at distribution centers and retail stores that have been open for more than twelve (12) months is subject to such counts at least once each year but at any time or times as Agent may request upon the occurrence and during the continuance of an Event of Default, and promptly following such physical counts of the Inventory (whether through periodic cycle counts or wall to wall counts) shall supply Agent with a report in the form and with such specificity as may be reasonably satisfactory to Agent concerning such physical count; (c) Borrower and Guarantors shall not remove any Inventory from the locations set forth or permitted herein, without the prior written consent of Agent, except (i) for sales of Inventory in the ordinary course of its business, (ii) for sales, returns and exchanges of Inventory to manufacturers and suppliers in the ordinary course of business; (iii) to move Inventory directly from one location set forth or permitted herein to another such permitted location and (iv) for Inventory shipped from the manufacturer thereof to such Borrower or Guarantor which is in transit to the locations set forth or permitted herein; (d) upon Agent’s request, Borrower shall, at their expense, no more than two (2) times in any twelve (12) month period (or one (1) additional time in any twelve (12) month period as Agent may request but not at Borrower’ expense), but at any time or times as Agent may reasonably request upon the occurrence and during the continuance of an Event of Default or if there is a Material Adverse Effect (at Borrower’ sole expense), deliver or cause to be delivered to Agent written appraisals as to the Inventory in form, scope and methodology reasonably acceptable to Agent and by an appraiser reasonably acceptable to Agent,

addressed to Agent and Lenders and upon which Agent and Lenders are expressly permitted to rely; (e) Borrower and Guarantors shall produce, use, store and maintain the Inventory with all reasonable care and caution and in accordance with applicable standards of any insurance and in conformity with applicable laws (including, to the extent applicable, the requirements of the Federal Fair Labor Standards Act of 1938, as amended and all rules, regulations and orders related thereto and any comparable applicable laws in any other jurisdiction, as amended and all rules, regulations and orders related thereto); (f) none of the Inventory or other Collateral constitutes farm products or the proceeds thereof; (g) as between Agent and Secured Parties and Borrower and Guarantors, the Borrower and each Guarantor assumes all responsibility and liability arising from or relating to the production, use, sale or other disposition of the Inventory; (h) Borrower and Guarantors shall not sell Inventory to any customer on approval, or any other basis which entitles the customer to return or may obligate the Borrower or any Guarantor to repurchase such Inventory other than returns and exchanges of Inventory from customers in the ordinary course business of the Borrower or such Guarantor consistent with the then current return policy of the Borrower or such Guarantor; (i) Borrower and Guarantors shall keep the Inventory in good and marketable condition; and (j) Borrower and Guarantors shall not, without prior written notice to Agent or the specific identification of such Inventory in a report with respect thereto provided by Borrower to Agent pursuant to Section 7.1(a) hereof, acquire or accept any Inventory on consignment or approval except for (x) magazines, stationery and greeting cards, and (y) perishable food stuffs of a de minimis value. 7.4 Delivery of Instruments, Chattel Paper and Documents. In the event that any Borrower or Guarantor shall be entitled to or shall at any time after the Closing Date hold or acquire



 



76 LEGAL 4871-0055-7611v 22 any Chattel Paper or Instruments constituting Collateral or any Documents evidencing or constituting Collateral which together with all other Chattel Paper, Instruments and Documents that Borrower or Guarantor holds or acquires an interest in after the date hereof have an aggregate fair market value in excess of $100,000, such Borrower or Guarantor shall promptly deliver to Agent any such Chattel Paper, Instruments and/or Documents along with such other documents as Agent may reasonably require pursuant to which such Borrower or Guarantor will pledge such additional Collateral. Such Borrower or Guarantor herby authorizes Agent to attach such supplemental documents to this Agreement and agrees that all additional Collateral owned by it set forth in such supplemental documents shall be considered to be part of the Collateral. 7.5 Power of Attorney. (a) Each Borrower and Guarantor hereby irrevocably designates and appoints Agent (and all Persons reasonably designated by Agent) as such Borrower’s and Guarantor’s true and lawful attorney-in-fact, and authorizes Agent, in such Borrower’s, Guarantor’s or Agent’s name, to: (i) at any time an Event of Default has occurred and is continuing (A) demand payment on Receivables or other Collateral, (B) clear Inventory the purchase of which was financed with letters of credit through U.S. Customs or foreign export control authorities in any Borrower’s or Guarantor’s name, Agent’s name or the name of Agent’s designee, and to sign and deliver to customs officials powers of attorney in such Borrower’s or Guarantor’s name for such purpose, and to complete in Borrower’s, Guarantor’s or Agent’s name, any order, sale or transaction, obtain the necessary documents in connection therewith and collect the proceeds thereof, (C) enforce payment of Receivables by legal proceedings or otherwise, (D) exercise all of such Borrower’s or Guarantor’s rights and remedies to collect any Receivable or other Collateral, (E) in a commercially reasonable manner, sell or assign any Receivable upon such terms, for such amount and at such time or times as the Agent deems advisable, (F) settle, adjust, compromise, extend or renew an Account, (G) discharge and release

any Receivable, (H) prepare, file and sign such Borrower’s or Guarantor’s name on any proof of claim in bankruptcy or other similar document against an Account Debtor or other such Borrower or Guarantor in respect of any Receivables or other Collateral, (I) notify the post office authorities to change the address for delivery of remittances from Account Debtors or other Borrower or Guarantors in respect of Receivables or other proceeds of Collateral to an address designated by Agent, and open and dispose of all mail addressed to any Borrower or Guarantor and handle and store all mail relating to the Collateral, provided, that Agent shall turn over to such Borrower or Guarantor any such mail that that does not constitute a remittance from an Account Debtor or other Borrower or Guarantor in respect of Receivables or other proceeds of Collateral; (J) do all acts and things which are necessary, in Agent’s determination, to fulfill such Borrower’s or Guarantor’s obligations under this Agreement and the other Financing Agreements; (K) with respect to Intellectual Property, execute, deliver and record, any and all agreements, instruments, documents and papers to evidence the Agent’s security interest in such Intellectual Property and the goodwill and general intangibles of Borrower and Guarantors relating thereto or represented thereby, assign any Intellectual Property or license, throughout the world; (ii) at any time an Event of Default has occurred and is continuing, (A) have access to any lockbox or postal box into which remittances from Account Debtors or other Borrower or Guarantors in respect of Receivables or other proceeds of Collateral are sent or received, (B) endorse such Borrower’s or Guarantor’s name upon any items of payment in respect of Receivables or constituting Collateral or otherwise received by Agent and any Lender and deposit the same in Agent’s account for application to the Obligations, (C) take control in any



 



77 LEGAL 4871-0055-7611v 22 manner of any item of payment in respect of Receivables or constituting collateral or otherwise received in or for deposit in the Blocked Accounts or otherwise received by Agent or any Lender, (D) to file a carbon, photographic or other reproduction of this Agreement or any financing statement with respect to the Collateral as a financing statement and to file any other financing statement or amendment of a financing statement (which does not add new collateral or add a debtor) in such offices as Agent in its sole discretion deems necessary or desirable to perfect and to maintain the perfection and priority of Agent’s security interest in the Collateral, (E) to contact and enter into one or more agreements with the issuers of uncertificated Securities which are Collateral or with securities intermediaries holding Collateral as may be necessary or advisable to give Agent Control over such Collateral, (F) to demand payment or enforce payment of the Receivables in the name of Agent or such Borrower or Guarantor and to endorse any and all checks, drafts, and other instruments for the payment of money relating to the Receivables, (G) to sign such Borrower’s or Guarantor’s name on any invoice or bill of lading relating to the Receivables, drafts against any Account Debtor of the Borrower or Guarantor, assignments and verifications of Receivables, (H) to settle, adjust, compromise, extend or renew the Receivables, (I) to settle, adjust or compromise any legal proceedings brought to collect Receivables, (J) to prepare, file and sign such Borrower’s or Guarantor’s name on any notice of lien, assignment or satisfaction of lien or similar document in connection with the Receivables, and (K) to change the address for delivery of mail addressed to such Borrower or Guarantor to such address as Agent may designate and to receive, open and dispose of all mail addressed to such Borrower or Guarantor, (iii) at any time to (A) endorse Borrower’s name upon any Chattel Paper, document, Instrument, invoice, or similar document or agreement relating to any Receivable or any Goods pertaining thereto or any other Collateral, including any warehouse or other receipts, or bills of lading and other negotiable or non-negotiable

documents, and (B) sign such Borrower’s or Guarantor’s name on any verification of Receivables and notices thereof to Account Debtors or any secondary Guarantors or other Guarantors in respect thereof. Such Borrower or Guarantor agrees to reimburse Agent on demand for any payment made or any expense incurred by Agent in connection with any of the foregoing; provided that, this authorization shall not relieve such Borrower or Guarantor of any of its obligations under this Agreement. All acts of said attorney or designee are hereby ratified and approved. The powers conferred on Agent, for the benefit of the Agent and Lenders under this Section 7.5 are solely to protect Agent’s interests in the Collateral and shall not impose any duty upon Agent or any Lender to exercise any such powers. Each Borrower and Guarantor hereby releases Agent and Lenders and their respective officers, employees and designees from any liabilities arising from any act or acts under this power of attorney and in furtherance thereof, whether of omission or commission, except as a result of Agent’s or any Lender’s own gross negligence or willful misconduct. (b) Nature of Appointment; Limitation of Duty. THE APPOINTMENT OF AGENT AS PROXY AND ATTORNEY-IN-FACT IN THIS SECTION 7.5 IS COUPLED WITH AN INTEREST AND SHALL BE IRREVOCABLE UNTIL THE DATE ON WHICH THIS AGREEMENT IS TERMINATED IN ACCORDANCE WITH SECTION 13. NOTWITHSTANDING ANYTHING CONTAINED HEREIN, NEITHER AGENT, NOR ANY LENDER, NOR ANY OF THEIR RESPECTIVE AFFILIATES, OFFICERS, DIRECTORS, EMPLOYEES, AGENTS OR REPRESENTATIVES SHALL HAVE ANY DUTY TO EXERCISE ANY RIGHT OR POWER GRANTED HEREUNDER OR OTHERWISE OR TO PRESERVE THE SAME AND SHALL NOT BE LIABLE FOR ANY FAILURE TO DO SO OR FOR ANY DELAY IN DOING SO, EXCEPT IN RESPECT OF DAMAGES ATTRIBUTABLE



 



78 LEGAL 4871-0055-7611v 22 SOLELY TO THEIR OWN GROSS NEGLIGENCE OR WILLFUL MISCONDUCT AS FINALLY DETERMINED BY A COURT OF COMPETENT JURISDICTION; PROVIDED THAT, IN NO EVENT SHALL THEY BE LIABLE FOR ANY PUNITIVE, EXEMPLARY, INDIRECT OR CONSEQUENTIAL DAMAGES. 7.6 Right to Cure. Agent may, at its option, upon written notice to Borrower, (a) cure any default by any Borrower or Guarantor under any material agreement with a third party that materially and adversely affects the Collateral, its value or the ability of Agent to collect, sell or otherwise dispose of the Collateral or the rights and remedies of Agent or any Lender therein or the ability of any Borrower or Guarantor to perform its obligations hereunder or under any of the other Financing Agreements, (b) pay or bond on appeal any judgment entered against any Borrower or Guarantor, (c) discharge taxes, liens, security interests or other encumbrances at any time levied on or existing with respect to the Collateral and (d) pay any amount, incur any expense or perform any act which, in Agent’s reasonable judgment, is necessary or appropriate to preserve, protect, insure or maintain the Collateral and the rights of Agent and Lenders with respect thereto. Agent may add any amounts so expended to the Obligations and charge any Borrower’s account therefor, such amounts to be repayable by Borrower on demand. Agent and Lenders shall be under no obligation to effect such cure, payment or bonding and shall not, by doing so, be deemed to have assumed any obligation or liability of any Borrower or Guarantor. Any payment made or other action taken by Agent or any Lender under this Section shall be without prejudice to any right to assert an Event of Default hereunder and to proceed accordingly. 7.7 Access to Premises. From time to time as reasonably requested by Agent, at the cost and expense (subject to Section 9.23 hereof) of Borrower, (a) Agent or its designee shall have reasonable access, so as (if no Event of Default has occurred and is continuing) not to interfere with the operations of the Borrower or any Guarantor, to all of the Borrower’s and Guarantors’ premises during normal

business hours and after notice to Borrower, or at any reasonable time and without notice to the Borrower or any Guarantor if an Event of Default has occurred and is continuing, for the purposes of inspecting, verifying and auditing the Collateral and all of the Borrower’s and each Guarantor’s leases, books and records, including the Records, and (b) the Borrower and each Guarantor shall promptly furnish to Agent such copies of such leases, books and records or extracts therefrom as Agent may request (subject to the confidentiality agreement set forth in Section 13.5 hereof), and Agent or any Lender or Agent’s designee may use during normal business hours such of the Borrower’s and Guarantors’ personnel, Equipment, supplies and premises as may be reasonably necessary for the foregoing (and as will not materially interfere with the business of the Loan Parties) and if an Event of Default has occurred and is continuing for the collection of Receivables and realization of other Collateral. Borrower and Guarantors further agree that during the course of such on-site Record examinations, Agent may review reports by retail store location of sales and operating profits of Borrower and Guarantors, but may not make copies of such reports or remove them from such Borrower’s or Guarantor’s premises. SECTION 8. REPRESENTATIONS AND WARRANTIES The Borrower and each Guarantor hereby represents and warrants to Agent and Lenders the following, the truth and accuracy of which are a condition precedent to the making of the Term Loan:



 



79 LEGAL 4871-0055-7611v 22 8.1 Corporate Existence, Power and Authority. The Borrower and each Guarantor is duly organized and in good standing under the laws of its jurisdiction of incorporation, formation or organization, as applicable, and is duly qualified as a foreign corporation and in good standing in all states or other jurisdictions where the nature and extent of the business transacted by it or the ownership of assets makes such qualification necessary, except for those other jurisdictions in which the failure to so qualify would not have a Material Adverse Effect. The execution, delivery and performance of this Agreement, the other Financing Agreements and the transactions contemplated hereunder and thereunder (a) are all within the Borrower’s and each Guarantor’s company powers, (b) have been duly authorized, (c) are not in contravention of law or the terms of the Borrower’s or any Guarantor’s certificate or articles of formation, certificate or articles of incorporation, notice of articles, articles or bylaws, limited liability company agreement, operating agreement, any unanimous shareholders agreement or shareholder declaration, any other applicable organizational documentation or any indenture, agreement or undertaking (including, without limitation, any Material Contract) to which the Borrower or any Guarantor is a party or by which the Borrower or any Guarantor or its property are bound, (d) will not result in the creation or imposition of, or require or give rise to any obligation to grant, any lien, security interest, charge or other encumbrance upon any property of the Borrower or any Guarantor and (e) require any approval of any holder of Capital Stock of a Loan Party or any approval or consent of any Person under any Material Contract of any Loan Party, other than consents or approvals that have been obtained and that are still in force and effect, except (i) with respect to clause (c) above, where such contravention of law would not have a Material Adverse Effect, (ii) with respect to clause (d) above, the creation of the security interest in the Collateral in favor of Agent and Secured Parties pursuant to the terms of the Financing Agreements and (iii) with respect to clause (e) above, in the case of Material Contracts, the

failure to obtain such consents and approvals would not individually or in the aggregate reasonably be expected to have a Material Adverse Effect. This Agreement and the other Financing Agreements to which the Borrower or any Guarantor is a party constitute legal, valid and binding obligations of the Borrower and such Guarantor enforceable in accordance with their respective terms except as such enforceability may be limited by bankruptcy, insolvency, moratorium or similar laws limiting creditors’ rights generally or by general equitable principles. 8.2 Works council. The Agent shall have received from each Dutch Obligor a confirmation by an authorized signatory of the Dutch Obligor that there is no works council with jurisdiction over the transactions as envisaged by any Financing Agreement to which it is a party and that there is no obligation for the Dutch Obligor to establish a works council pursuant to the Works Council Act (Wet op de Ondernemingsraden), or, if a works council is established, a confirmation that all consultation obligations in respect of such works council have been complied with and that positive unconditional advice has been obtained, attaching a copy of such advice and a copy of the request for such advice. 8.3 Name; State of Organization; Chief Executive Office; Collateral Locations. (a) The exact legal name of the Borrower and each Guarantor as of the Closing Date is as set forth on the signature page to this Agreement and in the Perfection Certificate. The Borrower the Guarantors have not, during the five (5) years prior to the Closing Date, been known by or used any other corporate or fictitious name or been a party to any merger or consolidation,



 



80 LEGAL 4871-0055-7611v 22 or acquired all or substantially all of the assets of any Person, or acquired any of its property or assets outside of the ordinary course of business, except as set forth in the Perfection Certificate. (b) As of the Closing Date, the Borrower and each Guarantor is an organization of the type and organized, formed or incorporated, as applicable, in the jurisdiction set forth in the Perfection Certificate. As of the Closing Date, the Perfection Certificate accurately sets forth the federal employer identification number of the Borrower and each Guarantor. (c) The chief executive office and mailing address of the Borrower and each Guarantor and the Borrower’s and each Guarantor’s Records concerning Accounts are located only at the addresses identified as such in Schedule 8.3 hereto and its only other places of business and the only other locations of Collateral, if any, are the addresses set forth in Schedule 8.3 hereto, in each case as of the Closing Date subject to the rights of the Borrower or any Guarantor to establish new locations after the Closing Date in accordance with Section 9.2 below. The Perfection Certificate correctly identifies, as of the Closing Date, any of such locations which are not owned by the Borrower or any Guarantor and sets forth the owners and/or operators of all such locations. 8.4 Centre of main interests and establishments. For the purposes of the Insolvency Regulation, the centre of main interest (as that term is used in Article 3(1) of the Insolvency Regulation) for each Dutch Obligor is in the Netherlands and it has no "establishment" (as that term is used in Article 2(10) of the Insolvency Regulation) in any other jurisdiction. 8.5 Financial Statements; No Material Adverse Effect. All financial statements relating to the Borrower or any Guarantor which have been or may hereafter be delivered by the Borrower or any Guarantor to Agent and/or the Lenders have been prepared in accordance with GAAP (except as otherwise disclosed in any notes thereto and as indicated in the notes thereto and as to any interim financial statements, to the extent such statements are subject to normal year-end adjustments and do not include any notes) and fairly present in all material respects the financial condition and the results of operation of

the Borrower and such Guarantor as of the dates and for the periods set forth therein. Except as disclosed in any interim financial statements furnished by the Borrower and the Guarantors to Agent prior to the date of this Agreement, there has been no act, condition or event which has had or would reasonably be expected to have a Material Adverse Effect since the date of the most recent audited financial statements of the Borrower or any Guarantor furnished by the Borrower or any Guarantor to Agent prior to the date of this Agreement. The projections for the fiscal years ending 2022 through 2023, and for each fiscal quarter in 2024 through 2026, that have been delivered to Agent or any projections hereafter delivered to Agent have been prepared in light of the past operations of the businesses of the Borrower and the Guarantors and are based upon estimates and assumptions stated therein, all of which the Borrower and the Guarantors have determined to be reasonable and fair in light of the then current conditions and current facts and reflect the good faith and reasonable estimates of the Borrower and the Guarantors of the future financial performance of the Borrower and the Guarantors and of the other information projected therein for the periods set forth therein. 8.6 Priority of Liens; Title to Properties. Upon the filing of the UCC or, to the extent applicable, PPSA financing statements required pursuant to the Financing Agreements and the recording of Intellectual Property Security Agreements substantially in the form of Exhibit H or Exhibit J attached hereto with the United States Patent and Trademark Office and/or the United



 



81 LEGAL 4871-0055-7611v 22 States Copyright Office, the Canadian Intellectual Property Office, the Netherlands Patent Office, the Benelux Office for Intellectual Property, the European Union Intellectual Property Office, the European Patent Office and the World Intellectual Property Organization, as applicable, the security interests and liens granted to Agent under this Agreement and the other Financing Agreements shall constitute valid and perfected liens and security interests in and upon the Collateral in accordance with the terms hereof and with the priority required by the Financing Agreements, subject only to the liens indicated on Schedule 8.6 hereto and the other liens permitted under Section 9.8 hereof (a) except for Borrower’s money, and vehicles and other assets the perfection of a security interest in which is governed by Section 9-303 of the Uniform Commercial Code, (b) subject to, with respect to Deposit Accounts, Section 5.2(d) hereof, and (c) with respect to Intellectual Property, only if and to the extent perfection may be achieved by the filing of security interests in the United States Patent and Trademark Office, the United States Copyright Office, the Canadian Intellectual Property Office, the Netherlands Patent Office, the Benelux Office for Intellectual Property, the European Union Intellectual Property Office, the European Patent Office and the World Intellectual Property Organization, except that additional filings may have to be made in the United States Patent and Trademark Office, the United States Copyright Office, the Canadian Intellectual Property Office, the Netherlands Patent Office, the Benelux Office for Intellectual Property, the European Union Intellectual Property Office, the European Patent Office and the World Intellectual Property Organization, as applicable, to perfect the security interest and lien of Agent in any issuances, registrations, or applications for registration of any Intellectual Property acquired by the Borrower or any Guarantor after the date hereof. The Borrower and each Guarantor has good and marketable fee simple title to or valid leasehold interests in all of its Real Property and good, valid and merchantable title to, or a license, option or other right to use, all

of its other properties and assets subject to no liens, mortgages, pledges, security interests, charges or other encumbrances of any kind, except those granted to Agent and such others as are specifically listed on Schedule 8.6 hereto or permitted under Section 9.8 hereof. 8.7 Tax Returns. The Borrower and each Guarantor has filed, or caused to be filed, in a timely manner (including any extensions) all Federal income Tax returns and all other material Tax returns, reports and declarations which are required to be filed by it. All information in such Tax returns, reports and declarations is complete and accurate in all material respects. The Borrower and each Guarantor has paid or caused to be paid all Taxes due and payable or claimed due and payable in any assessment received by it, except Taxes (a) the validity or amount of which are being contested in good faith by appropriate proceedings diligently pursued and available to the Borrower or such Guarantor and with respect to which adequate reserves have been set aside on its books or (b) the non-payment of which could not reasonably be expected to have a Material Adverse Effect. Adequate provision has been made for the payment of all accrued and unpaid material Federal, state, provincial, territorial, county, local, foreign and other Taxes whether or not yet due and payable and whether or not disputed. 8.8 Litigation. Except as set forth on Schedule 8.8 hereto, there is no investigation, action, suit, proceeding or claim by any Governmental Authority or Person pending, or to the best of the Borrower’s or any Guarantor’s knowledge, after due inquiry, threatened in writing, against or affecting the Borrower or any Guarantor, its or their assets or business, or against or affecting any transactions contemplated by this Agreement that (i) is not covered by insurance (except for normal deductibles) as to which there is a reasonable possibility of an adverse determination that, if adversely determined, would reasonably be expected, individually or in the aggregate, to result



 



82 LEGAL 4871-0055-7611v 22 in a Material Adverse Effect or (ii) involves any challenge to the validity or enforceability of any material provision of any Financing Agreement (including, without limitation, any provision relating to the Borrower’s or any Guarantor’s obligations to repay the Obligations or any provision relating to the validity or perfection of any lien created by any Financing Agreement). 8.9 Compliance with Other Agreements and Applicable Laws. The Borrower and the Guarantors are not in default in any respect under, or in violation in any material respect of any the terms of, any agreement, contract (including, without limitation, any Material Contract), instrument, lease or other commitment to which it is a party or by which it or any of its assets are bound which would reasonably be expected to have a Material Adverse Effect. Except as could not reasonably be expected to have a Material Adverse Effect, the Borrower and the Guarantors are in compliance with the requirements of all applicable laws, rules, regulations and orders of any Governmental Authority relating to their businesses. 8.10 Environmental Compliance. (a) Except as would not reasonably be expected to have a Material Adverse Effect, (i) the Borrower, the Guarantors and any Subsidiary of the Borrower or any Guarantor have not generated, used, stored, treated, transported, manufactured, handled, produced or disposed of any Hazardous Materials, on or off its premises (whether or not owned by it) in any manner which at any time violates in any material respect any applicable Environmental Law or any permit issued to the Borrower or any Guarantor under Environmental Law and (ii) the operations of the Borrower, the Guarantors and any Subsidiary of the Borrower or any Guarantor complies in all material respects with all Environmental Laws and all permits issued to the Borrower and the Guarantors under Environmental Law. (b) Except as would not reasonably be expected to have a Material Adverse Effect, there has been no investigation by any Governmental Authority or any proceeding, complaint, order, directive, claim, citation or notice by any Governmental Authority or any other Person nor is any pending or, to the best

of the Borrower’s or any Guarantor’s knowledge, threatened with respect to any non-compliance with or violation of the requirements of any Environmental Law by the Borrower or any Guarantor and any Subsidiary of the Borrower or any Guarantor or the release, spill or discharge, threatened or actual, of any Hazardous Material or the generation, use, storage, treatment, transportation, manufacture, handling, production or disposal of any Hazardous Materials by the Borrower or any Subsidiary of the Borrower or any other environmental matter involving the Borrower or any Subsidiary of the Borrower. (c) Except as would not reasonably be expected to have a Material Adverse Effect, the Borrower, the Guarantors and their respective Subsidiaries have no material liability (contingent or otherwise) in connection with a release, spill or discharge, threatened or actual, of any Hazardous Materials or the generation, use, storage, treatment, transportation, manufacture, handling, production or disposal of any Hazardous Materials. (d) Except as would not reasonably be expected to have a Material Adverse Effect, the Borrower, the Guarantors and their respective Subsidiaries have all permits required to be obtained or filed in connection with the operations of the Borrower and the Guarantors under



 



83 LEGAL 4871-0055-7611v 22 any Environmental Law and all of such licenses, certificates, approvals or similar authorizations and other permits are valid and in full force and effect. (e) This Section 8.8 sets forth the sole representations and warranties of the Borrower and the Guarantors with respect to Environmental Laws and Hazardous Materials and, notwithstanding any other provision in this Agreement to the contrary, no other representation or warranty is made in this Agreement with respect to environmental matters. 8.11 Employee Benefits. (a) Except as could not reasonably be expected to have a Material Adverse Effect, each Plan has been established, maintained, funded, operated and administrated in compliance in all material respects with the applicable provisions of ERISA, the Code and other Federal or State law and each Plan which is intended to qualify under Section 401(a) of the Code has received a favorable determination letter (or a favorable opinion letter) from the Internal Revenue Service or is still within the remedial amendment period (as defined in Section 401(b) of the Code) to obtain a favorable determination letter and, to the best of the Borrower’s and each Guarantor’s knowledge, nothing has occurred that would reasonably be expected to cause the revocation of such letter or the unavailability of reliance on such letter. The Borrower and each Guarantor and its respective ERISA Affiliates have made all required contributions to any Plan subject to Section 412 of the Code, and no application for a funding waiver or an extension of any amortization period pursuant to Section 412 of the Code has been made with respect to any such Plan. (b) Except as could not reasonably be expected to have a Material Adverse Effect, (i) there are no pending or, to the best of the Borrower’s and each Guarantor’s knowledge, threatened claims, actions or lawsuits, or action by any Governmental Authority, with respect to any Plan and (ii) there has been no non-exempt prohibited transaction under Section 406 of ERISA or violation of the fiduciary responsibility rules under Section 404(a)(1) of ERISA with respect to any Plan. (c) Except as could not reasonably be expected to have a Material Adverse Effect, (i) no ERISA

Event has occurred or is reasonably expected to occur; (ii) the current value of the assets of each Plan (determined in accordance with the assumptions used for funding such Plan pursuant to Section 412 of the Code) are not exceeded by such Plan’s liabilities under Section 4001(a)(16) of ERISA in an amount that would reasonably be expected to have a Material Adverse Effect; (iii) the Borrower, the Guarantors and their respective ERISA Affiliates have not incurred, nor do any of them reasonably expect to incur, any liability under Title IV of ERISA with respect to any Plan (other than premiums due and not delinquent under Section 4007 of ERISA); (iv) neither Borrower nor any of its ERISA Affiliates have incurred, nor do any of them reasonably expect to incur, any liability (and no event has occurred which, with the giving of notice under Section 4219 of ERISA, would result in such liability) under Section 4201 or 4243 of ERISA with respect to a Multiemployer Plan; (v) neither Borrower nor any of its ERISA Affiliates has engaged in a transaction that would be subject to Section 4069 or 4212(c) of ERISA; and (vi) no Plan is a “welfare benefit plan” (as defined in Section 3(1) of ERISA) that provides post- termination or retiree life insurance, health or other welfare benefits to any person, except pursuant



 



84 LEGAL 4871-0055-7611v 22 to Section 4980B of the Code or any other applicable law and with respect to which the recipient pays the full premium cost of such coverage. (d) Except as would not reasonably be expected, individually or in the aggregate, to result in a Material Adverse Effect: (i) each Canadian Pension Plan, if any, has been registered, maintained and is being maintained in compliance with its terms and with the requirements of applicable laws relating thereto and (ii) all contributions or premiums required to be made or paid by any Loan Party to or in respect of any Canadian Pension Plan, if any, have been made or paid in accordance with the terms of such Canadian Pension Plan and applicable requirements of applicable laws relating thereto. 8.12 Bank Accounts. All of the Deposit Accounts, investment accounts or other accounts in the name of or used by the Borrower or any Guarantor maintained at any bank or other financial institution are set forth in Schedule 8.12 hereto, subject to the right of the Borrower and each Guarantor to establish new accounts in accordance with Section 5.2 hereof. 8.13 Intellectual Property. The Borrower and each Guarantor owns or licenses or otherwise has the right to use all Intellectual Property reasonably necessary for the operation of its business as presently conducted (collectively, “IP Rights”). As of the Closing Date, the Borrower and the Guarantors do not own any Intellectual Property registered, or subject to pending applications, in the United States Patent and Trademark Office, the United States Copyright Office, the Canadian Intellectual Property Office, the Netherlands Patent Office, the Benelux Office for Intellectual Property, the European Union Intellectual Property Office, the European Patent Office and the World Intellectual Property Organization, or any similar office or agency in the United States, Canada, the Netherlands, or any state, province or territory thereof, any political subdivision thereof or in any other country or supra-national registry, other than those described in Schedule 8.13(a) hereto and, as of the Closing Date, has not granted any licenses with respect to any Intellectual Property that is material to the conduct of the Borrower’s or such Guarantor’s business other than as set forth in

Schedule 8.13(b) hereto (other than non-exclusive licenses granted in the ordinary course, in each case in connection with the respective businesses of the Borrower or any Guarantors). The Borrower and each Guarantor is the sole and exclusive owner of the entire and unencumbered right, title, and interest in and to all Intellectual Property used in the operation of its business, or, in the case of licenses and options granted to the Borrower or such Guarantor with respect to Intellectual Property owned by other Persons, the Borrower or each Guarantor, as the case may be, has a valid and enforceable license, option or other right, as the case may be, to use such Intellectual Property; and except as could not reasonably be expected to have a Material Adverse Effect, the Intellectual Property owned by the Borrower and each Guarantor is valid, subsisting, unexpired (except as the result of the expiration of patents and copyrights at the end of their statutory term) and enforceable and has not been abandoned or adjudged invalid or unenforceable, in whole or part. Except as described in Schedule 8.13(c) hereto, to the Borrower’s and each Guarantor’s knowledge, no event has occurred which would reasonably be expected to result in after notice or passage of time or both, the revocation, suspension or termination of Intellectual Property rights included in the Collateral, the revocation, suspension or termination of which would reasonably be expected to have a Material Adverse Effect. To the best of the Borrower and the Guarantors’ knowledge, no IP Rights, advertising, product, process, method, substance, part or other material used by the Borrower or any Guarantor in the operation of their respective businesses as currently conducted infringes upon any rights



 



85 LEGAL 4871-0055-7611v 22 held by any Person. No written claim or litigation regarding any of the IP Rights is pending or threatened against the Borrower or any Guarantors. Schedule 8.13(d) hereto sets forth all of the agreements or other arrangements of the Borrower and the Guarantors pursuant to which the Borrower or such Guarantor has a license, option or other right to use any trademarks, logos, designs or other Intellectual Property that is material to the Borrower’s or such Guarantor’s business and owned by another Person as in effect on the date hereof (collectively, together with such agreements or other arrangements as may be entered into by the Borrower or any Guarantor after the Closing Date, collectively, the “IP License Agreements” and individually, an “IP License Agreement”). Each IP License Agreement is in full force and effect and the Borrower or Guarantor, as applicable, is not in default and does not have knowledge of any default that has occurred by the other party thereto, and each such IP License Agreement constitutes the legally valid and binding obligation of the Borrower or Guarantor, as applicable, and the other party thereto, enforceable against, the Borrower or Guarantor, as applicable, and the other party thereto in accordance with its terms, except as enforcement may be limited by bankruptcy, insolvency, reorganization, moratorium or similar laws relating to or limiting creditors’ rights generally or by equitable principles. No material Trademark, Copyright or other Intellectual Property at any time used by the Borrower or any Guarantor which is owned by another Person, or owned by the Borrower or any Guarantor is subject to any security interest, lien, collateral assignment, pledge or other encumbrance in favor of any Person other than Agent, is affixed to any Eligible Inventory, except (i) to the extent permitted under the terms of the IP License Agreements listed on Schedule 8.13(e) hereto or (ii) to the extent the sale of Inventory to which such Intellectual Property is affixed is permitted to be sold by the Borrower or any Guarantor under applicable law (including the United States Copyright Act of 1976 or any similar Canadian law). As of the date hereof, the Borrower and the Guarantors do not license any Intellectual

Property. No former or current employee, consultant or independent contractor of the business of the Loan Parties has asserted in writing against the Borrower or any Guarantors any claim or right to any Intellectual Property owned by the Borrower or any Guarantor. The Borrower and the Guarantors have taken all commercially reasonable and necessary steps to maintain and enforce their material Intellectual Property and IP License Agreements. 8.14 Subsidiaries; Capitalization; Solvency. (a) The Borrower and each Guarantor does not have any direct or indirect Subsidiaries and is not engaged in any joint venture or partnership except as set forth in Schedule 8.14 hereto and except as may be acquired, formed or entered into in connection with a Permitted Acquisition or otherwise and in accordance with Section 9.24 hereof. (b) The Borrower and each Guarantor is the record and beneficial owner of all of the issued and outstanding shares of Capital Stock of each of the Subsidiaries listed on Schedule 8.14 hereto as being owned by the Borrower or such Guarantor and, except as described on Schedule 8.14 hereto, there are no proxies, irrevocable or otherwise, with respect to such shares and no equity Securities of any of the Subsidiaries are or may become required to be issued by reason of any options, warrants, rights to subscribe to, calls or commitments of any kind or nature and there are no contracts, commitments, understandings or arrangements by which any Subsidiary is or may become bound to issue additional shares of its Capital Stock or Securities convertible into or exchangeable for such shares.



 



86 LEGAL 4871-0055-7611v 22 (c) As of the Closing Date, the issued and outstanding shares of Capital Stock of the Borrower and each Guarantor are directly and beneficially owned and held by the Persons indicated in the Perfection Certificate, and in each case all of such shares have been duly authorized and are fully paid and non-assessable, free and clear of all claims, liens, pledges and encumbrances of any kind, except for liens created hereunder and under the other Financing Agreements or as permitted by Section 9.8 hereof. (d) The Borrower and the Guarantors, taken as a whole, are Solvent prior to, and will continue to be Solvent immediately after giving effect to, the creation of the Obligations, the granting of the security interests in favor of Agent contemplated hereunder and the other transactions contemplated hereunder and under the other Financing Agreements. 8.15 Labor Matters. (a) Set forth on Schedule 8.15 hereto is a list of all collective bargaining or similar agreements between or applicable to the Borrower or any Guarantor and any union, labor organization or other bargaining agent in respect of the employees of the Borrower or any Guarantor in force on the Closing Date. (b) Except as could not reasonably be expected to have a Material Adverse Effect, (i) there is no unfair labor practice complaint pending against the Borrower or any Guarantor or, to the best of the Borrower’s or any Guarantor’s knowledge, threatened against the Borrower or any Guarantor before the National Labor Relations Board or any similar administrative tribunal of any state, Canada or province or territory therein, having jurisdictive authority over the Borrower or any Guarantor, and no grievance or significant arbitration proceeding arising out of or under any collective bargaining agreement is pending on the Closing Date against the Borrower or any Guarantor or, to best of the Borrower’s or any Guarantor’s knowledge, threatened against the Borrower or any Guarantor, (ii) there is no strike, lockout, labor dispute, slowdown or stoppage is pending against the Borrower or any Guarantor or, to the best of the Borrower’s or any Guarantor’s knowledge, threatened against the Borrower or any Guarantor and (iii) the Borrower and each Guarantor is in compliance with all applicable laws

and orders with respect to employment (including applicable laws regarding wage and hour requirements, immigration status, discrimination in employment, employee health and safety, and collective bargaining). 8.16 Restrictions on Subsidiaries. Except for restrictions contained in this Agreement, the other Financing Agreements or any other agreement with respect to Indebtedness of the Borrower or any Guarantor permitted hereunder, there are no contractual restrictions binding on any Subsidiary of the Borrower or any Guarantor which prohibit or otherwise materially restrict (unless permitted pursuant to Section 9.17) (a) the transfer of cash or other assets (i) between the Borrower or any Guarantor and any of its or their Subsidiaries or (ii) between any Subsidiaries of the Borrower or any Guarantor or (b) the ability of the Borrower or any Guarantor or any of its or their Subsidiaries to incur Indebtedness or grant security interests to Agent or any Lender in the Collateral. 8.17 Material Contracts. Schedule 8.17 hereto sets forth all Material Contracts to which the Borrower or any Guarantor is a party or is bound as of the Closing Date. The Borrower and



 



87 LEGAL 4871-0055-7611v 22 the Guarantors have delivered true, correct and complete copies of such Material Contracts to Agent on or before the Closing Date. The Borrower and the Guarantors are not in breach or in default in any material respect of or under any Material Contract and have not received any notice of the intention of any other party thereto to terminate any Material Contract except as would not result in a Material Adverse Effect. 8.18 Credit Card Agreements. Set forth in Schedule 8.18 hereto is a correct and complete list of all of the Credit Card Agreements existing as of the Closing Date between or among any Borrower, Guarantor or any of their Subsidiaries, the Credit Card Issuers and/or the Credit Card Processors. The Credit Card Agreements constitute all of such agreements necessary for each Borrower to operate its business as presently conducted with respect to credit cards and debit cards and no Receivables of the Borrower arise from purchases by customers of Inventory with credit cards or debit cards, other than those which are issued by Credit Card Issuers with whom such Borrower has entered into one of the Credit Card Agreements set forth on Schedule 8.18 hereto. Each of the Credit Card Agreements constitutes the legal, valid and binding obligations of the Borrower that is party thereto and to the best of each Borrower’s and Guarantor’s knowledge, the other parties thereto, enforceable in accordance with their respective terms and is in full force and effect. Except as could not reasonably be expected to (a) have a Material Adverse Effect or (b) result in the cessation of the transfer of payments under any Credit Card Agreement to Blocked Accounts as required under this Agreement, no default or event of default, or act, condition or event which after notice or passage of time or both, would constitute a material default or a material event of default under any of the Credit Card Agreements has occurred and is continuing. The applicable Borrower and the other parties thereto have complied with all of the terms and conditions of the Credit Card Agreements to the extent necessary for such Borrower to be entitled to receive all payments thereunder which constitute proceeds of Eligible Credit Card Receivables. As

of the Closing Date, Borrower have delivered, or caused to be delivered to Agent, true, correct and complete copies of all of the Credit Card Agreements. 8.19 Investment Company Status. Neither the Borrower nor any Guarantor nor any of their respective Subsidiaries is an “investment company” as defined in, or subject to regulation under, the Investment Company Act of 1940, as amended. 8.20 Accuracy and Completeness of Information. All information furnished by or on behalf of the Borrower or any Guarantor in writing to Agent or any Lender in connection with this Agreement or any of the other Financing Agreements or any transaction, when taken as a whole, contemplated hereby or thereby, including all information on the Perfection Certificate is true and correct in all material respects on and as of the date which such information is dated or certified and does not omit any material fact necessary in order to make such information not materially misleading. Since the date of the most recently delivered audited financial statements described in Section 8.5, no event or circumstance has occurred which has had or would reasonably be expected to have a Material Adverse Effect which has not been fully and accurately disclosed to Agent in writing prior to the date hereof. 8.21 Survival of Representations and Warranties; Cumulative. All representations and warranties contained in this Agreement or any of the other Financing Agreements shall survive the execution and delivery of this Agreement. The representations and warranties set forth herein shall



 



88 LEGAL 4871-0055-7611v 22 be cumulative and in addition to any other representations or warranties which the Borrower or any Guarantor shall now or hereafter give, or cause to be given, to Agent or any Lender. 8.22 Anti-Corruption Laws and Sanctions. Each Loan Party has implemented and maintains in effect policies and procedures to ensure compliance by such Loan Party, its Subsidiaries and their respective directors, officers, employees and agents with Anti-Corruption Laws and applicable Sanctions. The Borrower and each Guarantor, their respective Subsidiaries and their respective officers and directors and, to the knowledge of the Borrower and such Guarantor, its employees, agents and third party representatives, are in compliance with Anti- Corruption Laws and applicable Sanctions in all material respects and are not engaged in any activity that would reasonably be expected to result in the Borrower or any Guarantor being designated as a Sanctioned Person. None of (a) the Borrower or any Guarantor, any Subsidiary or any of their respective directors, officers or employees or (b) to the knowledge of the Borrower or any such Guarantor or Subsidiary, any employee or agent of the Borrower or any such Guarantor or Subsidiary that will act in any capacity in connection with or benefit from the Term Loan established hereby, is a Sanctioned Person. The Term Loan, use of proceeds or other transactions contemplated by this Agreement or the other Financing Agreements will not violate Anti- Corruption Laws or applicable Sanctions. 8.23 Regulatory Compliance. (a) The Borrower and each Guarantor possesses all licenses, permits and registrations (including but not limited to those issued by the Alcohol and Tobacco Tax and Trade Bureau, the Federal Communications Commission, the U.S. Environmental Protection Agency, the U.S. Department of Agriculture, the Food and Drug Administration, the U.S. Customs and Border Protection, the U.S. Center for Disease Control and Prevention’s Office on Smoking and Health and, to the extent applicable, any Governmental Authority responsible for granting licenses, permits or registrations under any applicable Canadian Law or Dutch Law) that are required to be obtained for the operation of its

business subject to renewal in the ordinary course of business, except where the failure to possess such licenses, permits and registrations would not reasonably be expected, individually or in the aggregate, to have a Material Adverse Effect. All such licenses, permits and registrations are in full force and effect, and there are no actions pending or threatened in writing or, to the Borrower’s or each Guarantor’s knowledge, otherwise threatened by any Governmental Authority that seek the revocation, cancellation, suspension or adverse modification thereof, except as would not reasonably be expected, individually or in the aggregate, to have a Material Adverse Effect. The Borrower and each Guarantor is in compliance with all such licenses, permits and registrations, except for such non-compliance as would not reasonably be expected, individually or in the aggregate, to have a Material Adverse Effect. (b) In the three (3) years prior to the Closing Date, the Borrower and each Guarantor has been in compliance with the Federal Trade Commission Act and, to the extent applicable, the Cannabis Act, with respect to the advertising and promotion, product descriptions, and claims for the products it sells, except to the extent that such non-compliance would not reasonably be expected, individually or in the aggregate, to have a Material Adverse Effect. Neither the Borrower nor any Guarantor has received written notice of and, to the Borrower’s and each Guarantor’s knowledge, there is no written claim filed by the Federal Trade Commission or under the Cannabis Act against the Borrower or such Guarantor, alleging any violation of any of



 



89 LEGAL 4871-0055-7611v 22 the laws implemented by it, except to the extent that such violations would not reasonably be expected, individually or in the aggregate, to have a Material Adverse Effect. Since the date on which the Dutch Obligors were acquired by the Borrower, (i) no inventory has been sold by the Dutch Obligors the purchase or sale of which is or was reasonably likely to be in violation of the Dutch Opium Act or any other Dutch law, other than the sale of Cannabis seeds by ARI Logistics B.V. and (ii) the proceeds of the sale of Cannabis seeds in or from the Netherlands was no more than 2% of overall revenue of the Dutch Obligors originally, and no more than 1% of overall revenue of the Dutch Obligors in the year prior to the Closing Date. 8.24 Patriot Act. Each Loan Party is in compliance with the (a) Trading with the Enemy Act, as amended, and each of the foreign assets control regulations of the United States Treasury Department (31 CFR, Subtitle B, Chapter V, as amended) and any other enabling legislation or executive order relating thereto and (b) Uniting and Strengthening America by Providing Appropriate Tools Required to Intercept and Obstruct Terrorism (USA Patriot Act of 2001) (the “Patriot Act”). No part of the proceeds of the loans or other extensions of credit made hereunder will be used by any Loan Party or any of their Affiliates, directly or indirectly, for any payments to any governmental official or employee, political party, official of a political party, candidate for political office, or anyone else acting in an official capacity, in order to obtain, retain or direct business or obtain any improper advantage, in violation of the United States Foreign Corrupt Practices Act of 1977, as amended. 8.25 Cannabis Licenses and Permitted Business As of the Closing Date: (a) Each of the Borrower and the Subsidiaries have, where necessary for the operation of the Permitted Business in compliance with applicable requirements of law (except with respect to Federal Cannabis Laws), obtained all Cannabis Licenses and other required permits, licenses, registrations, qualifications and approvals, in all jurisdictions in which they conduct or propose to conduct their Permitted Business, unless the failure to obtain such permit, license,

registration, qualification or approval or Cannabis License could not reasonably be expected to have a Material Adverse Effect. (b) Such Cannabis Licenses and other permits, licenses, registrations, qualifications and approvals are valid and fully effective, except for any failure that could not reasonably be expected to have a Material Adverse Effect. (c) Each Loan Party and each Subsidiary have taken all commercially reasonable actions necessary for the validity and effectiveness of such Cannabis Licenses and other permits, license registrations, qualifications and approvals and do not anticipate any variations or difficulties in renewing such licenses, permits, registrations or qualifications or any other required license, permit, registration, or qualification, except in each case as could not reasonably be expected to have a Material Adverse Effect (and except in each case with respect to Federal Cannabis Laws). (d) No Loan Party or any Subsidiary is engaged in any business other than the Permitted Business and business activities incidental or related thereto and permitted by Section 9.16.



 



90 LEGAL 4871-0055-7611v 22 (e) The cultivation, production and storage of each Loan Party’s products occurs solely in facilities that have all licenses necessary under applicable law to engage in such cultivation, production and storage activities (except with respect to Federal Cannabis Laws). 8.26 Fiscal Unity for Dutch Tax Purposes. A fiscal unity (fiscale eenheid) for Dutch tax purposes, if any, consists of Loan Parties only. SECTION 9. AFFIRMATIVE AND NEGATIVE COVENANTS Until the Obligations have been Paid in Full, the Borrower and each Guarantor, on behalf of themselves and their respective Subsidiaries, covenants and agrees, jointly and severally with all of the other Guarantors and the Lenders, to the covenants contained in this Section 9; provided that, notwithstanding anything to the contrary in this Section 9, all references to the defined terms “Subsidiaries” or “Subsidiary” in this Section 9 shall exclude any Foreign Subsidiary. 9.1 Maintenance of Existence. (a) Except as permitted by Section 9.6, the Borrower and each Guarantor shall at all times preserve, renew and keep in full force and effect its corporate existence and material rights with respect thereto and maintain in full force and effect all material governmental licenses, Intellectual Property, IP License Agreements, approvals, authorizations, leases, contracts and permits reasonably necessary to carry on the business as presently conducted, except where the failure to so preserve, renew or keep in full force and effect would not result in a Material Adverse Effect. (b) Each Dutch Obligor shall maintain its centre of main interests in the Netherlands for the purpose of the Insolvency Regulation. (c) Neither the Borrower nor any Guarantor shall change its name, type of organization, jurisdiction of organization, formation or incorporation, as applicable, or other legal structure unless each of the following conditions is satisfied: (i) Agent shall have received not less than thirty (30) days prior written notice from the Borrower or such Guarantor of such proposed change (or such shorter notice period as the Agent may agree to in its reasonable discretion), which notice shall accurately set forth the new name and (ii) Agent shall have received a copy of the amendment to

the certificate or articles of formation, organization or incorporation, as applicable, of the Borrower or such Guarantor providing for such change, certified by the Secretary of State (or equivalent Governmental Authority) of the jurisdiction of incorporation, formation or organization, as applicable, of the Borrower or such Guarantor as soon as it is available. (d) Neither the Borrower nor any Guarantor shall change its chief executive office, its mailing address or its organizational identification number (or if it does not have one, shall not acquire one) unless Agent shall have received not less than thirty (30) days prior written notice from the Borrower or such Guarantor of such proposed change, which notice shall set forth such information with respect thereto as Agent may require, and Agent shall have received such agreements as Agent may reasonably require in connection therewith. 9.2 New Collateral Locations. The Borrower and each Guarantor may only open new locations within the United States and Canada. The Borrower or such Guarantor shall (a) give



 



91 LEGAL 4871-0055-7611v 22 Agent ten (10) days prior written notice of the intended opening of any such new location at which Collateral will be located and (b) execute and deliver, or cause to be executed and delivered, to Agent such agreements, documents and instruments as Agent may deem reasonably necessary or desirable to protect its interests in the Collateral held at such location; provided that the fair market value of all Collateral located at such locations not subject to Collateral Access Agreements shall not exceed $100,000 in the aggregate or $25,000 per each individual location; provided, further, that no Collateral Access Agreement will be required by Agent for any leased location that is ceasing operations, except that if the fair market value of all of the Collateral located at such location exceeds $25,000 thirty (30) days after the Closing Date, then the Borrower or such Guarantor shall execute and deliver, or cause to be executed and delivered, to Agent a Collateral Access Agreement. 9.3 Compliance with Laws, Regulations, Etc. (a) The Borrower and each Guarantor shall, and shall cause any Subsidiary to, at all times, comply in all respects with all laws, rules, regulations, licenses, approvals, orders and other permits applicable to it and duly observe all applicable requirements of any foreign, Federal, state, provincial, territorial or local Governmental Authority, the Code, the Fair Labor Standards Act of 1938, as amended, all Federal, state, provincial, territorial and local statutes, regulations, rules and orders pertaining to sales of consumer goods (including Federal Cannabis Laws, Cannabis Laws, the Federal Trade Commission Act of 1914, as amended, and all regulations, rules and orders promulgated thereunder, and the Federal Food, Drug, and Cosmetic Act, as amended, and all regulations, rules, guidance and orders promulgated thereunder) and all statutes, rules, regulations, orders, permits and stipulations relating to environmental pollution and employee health and safety, including all of the Environmental Laws, Anti-Corruption Laws and applicable Sanctions. (b) The Borrower shall give written notice to Agent promptly upon the Borrower’s or any Guarantor’s receipt of any notice of the following, except if the condition

giving rise to such notice could not reasonably be expected to have a Material Adverse Effect (collectively, “Environmental Events”): (i) the occurrence of any event involving the unpermitted release, spill or discharge, threatened or actual, of any Hazardous Material by the Borrower or any Guarantor or (ii) any investigation, proceeding, complaint, order, directive, claims, citation or notice with respect to (A) any non-compliance with or violation of any Environmental Law by the Borrower or any Guarantor or (B) the release, spill or discharge, threatened or actual, of any Hazardous Material by the Borrower or any Guarantor (as applicable) other than in the ordinary course of business and other than as permitted under any applicable Environmental Law. Copies of all non-privileged environmental surveys, audits, assessments, feasibility studies and results of remedial investigations conducted in connection with an Environmental Event shall be promptly furnished, or caused to be furnished, by the Borrower or such Guarantor to Agent. The Borrower and each Guarantor shall take prompt action to respond to any such material non-compliance with any of the Environmental Events and shall regularly report to Agent on its response. (c) Without limiting the generality of the foregoing, whenever Agent reasonably determines that there is material non-compliance, or any condition which requires any action by or on behalf of the Borrower or any Guarantor in order to avoid any non-compliance, with any Environmental Law, except with respect to such non-compliance that could not



 



92 LEGAL 4871-0055-7611v 22 reasonably be expected to have a Material Adverse Effect, the Borrower shall, at Agent’s reasonable request and the Borrower’s expense: (i) cause an independent environmental consultant reasonably acceptable to Agent to conduct such tests of the site where non-compliance or alleged non-compliance with such Environmental Laws (including sampling and analysis, if necessary) has occurred as to such non-compliance and prepare and deliver to Agent a report as to such non- compliance setting forth the results of such tests, a proposed plan for responding to any environmental problems described therein and an estimate of the costs thereof and (ii) provide to Agent a supplemental report of such consultant whenever the scope of such non-compliance, or the Borrower’s or such Guarantor’s response thereto or the estimated costs thereof, shall change in any material respect. (d) The Borrower and each Guarantor shall indemnify and hold harmless Agent and the Lenders and their respective directors, officers, employees, agents, invitees, representatives, successors and assigns, from and against any and all losses, claims, damages, liabilities, costs, and expenses (including reasonable attorneys’ fees and expenses) directly or indirectly arising out of or attributable to the use, generation, manufacture, reproduction, storage, release, threatened release, spill, discharge, disposal or presence of a Hazardous Material on any property of the Borrower or resulting from the Borrower’s conduct, including the costs of any required or necessary repair, cleanup or other remedial work with respect to any property of the Borrower or any Guarantor and the preparation and implementation of any closure, remedial or other required plans relating to such Hazardous Materials except to the extent such losses, claims, damages, liabilities, costs, and expenses arise out of or are attributable to the gross negligence, bad faith or willful misconduct of Agent or any Lender. All indemnifications in this Section 9.3 shall survive the payment of the Obligations and the termination of this Agreement. (e) No Loan Party shall engage in any Cannabis Activity in any jurisdiction that is not a Cannabis Jurisdiction and other than in accordance with

such Cannabis Jurisdiction's applicable Cannabis Laws. No Loan Party shall engage in any Cannabis Activity, including advertising or promotional activities, that would directly or indirectly cause it to become subject to the laws of any jurisdiction that is not a Cannabis Jurisdiction. (f) Excluding in each case, the Federal Cannabis Laws as they relate to Cannabis and except where such violation or default could not be reasonably expected to result in a Material Adverse Effect, as of the Closing Date, neither the Borrower nor any Subsidiary or any of their respective material properties or assets is in violation of, nor will the continued operation of their material properties and assets as currently conducted violate any applicable law, or is in material default with respect to any judgment, writ, injunction, decree or order of any Governmental Authority binding on a Loan Party. (g) With regard to the conduct of the Permitted Business, as of the Closing Date, the Borrower and the Subsidiaries are in compliance with all licensing, legislation, regulations, bylaws or other lawful requirements of any Governmental Authority in each jurisdiction where they carry on their business (other than United States Federal Governmental Authorities in connection with the Federal Cannabis Laws), except where the non-compliance with such requirements could not reasonably be expected to have an adverse effect on the Borrower and the Subsidiaries in any material respect.



 



93 LEGAL 4871-0055-7611v 22 (h) Do or cause to be done all things necessary to obtain, preserve, renew, extend and keep in full force and effect the rights, licenses, permits, franchises, authorizations, patents, copyrights, trademarks and trade names material to the conduct of its business; maintain and operate such business in substantially the manner in which it is presently conducted and operated; comply in all material respects with all applicable laws, rules, regulations and decrees and orders of any Governmental Authority, whether now in effect or hereafter enacted (except with respect to the Federal Cannabis Laws as they relate to Cannabis); and at all times maintain and preserve all property material to the conduct of such business and keep such property in good repair, working order and condition (casualty events and ordinary wear and tear excepted) and from time to time make, or cause to be made, all needful and proper repairs, renewals, additions, improvements and replacements thereto necessary in order that the business carried on in connection therewith may be properly conducted at all times, unless, in each case, the failure to do so could not reasonably be expected to have a Material Adverse Effect. Without limiting the foregoing, maintain in good standing and keep effective all Cannabis Licenses material to the operation of the Permitted Business and take such commercially reasonable action to maintain the assets, rights, privileges, permits, licenses and franchises material to the operation of the Permitted Business and ensure that the cultivation, production and storage of its products occurs solely in facilities that have all licenses necessary under applicable law (except with respect to the Federal Cannabis Laws as they relate to Cannabis) except to the extent such failure would not result in an Event of Default under Section 10.1(o). (i) Comply in all material respects with all Contractual Obligations and requirements of law (including ERISA, the Patriot Act, the U.S. Foreign Corrupt Practices Act, the Proceeds of Crime (Money Laundering) and Terrorist Financing Act (Canada) and the Corruption of Foreign Public Officials Act (Canada), in each case, as amended from time to time and all applicable Environmental Laws), except (i) to the extent

non-compliance would not have an adverse effect on the Borrower and the Subsidiaries or the Obligations in any material respect and (ii) with respect to Federal Cannabis Laws and any rules or regulations promulgated thereunder so long as the Permitted Business is in violation of Federal Cannabis Laws. 9.4 Payment of Taxes and Claims. The Borrower and each Guarantor shall, and shall cause any Subsidiary to, duly pay and discharge all Taxes, assessments, contributions and governmental charges upon or against it or its properties or assets, except for Taxes (a) the validity or amount of which are being contested in good faith by appropriate proceedings diligently pursued and available to the Borrower, such Guarantor or such Subsidiary, as the case may be, and with respect to which adequate reserves have been set aside on its books or (b) the non-payment of which could not reasonably be expected to have a Material Adverse Effect. 9.5 Insurance. (a) The Borrower and each Guarantor shall, and shall cause any Subsidiary to, at all times, maintain with financially sound and reputable insurers insurance with respect to the Collateral against loss or damage and all other insurance of the kinds and in the amounts customarily insured against or carried by companies of established reputation engaged in the same or similar businesses and similarly situated. Such policies of insurance shall be reasonably satisfactory to Agent as to form, amount and insurer. The Borrower and the Guarantors shall furnish certificates, policies or endorsements to Agent as Agent shall reasonably require from time



 



94 LEGAL 4871-0055-7611v 22 to time as proof of such insurance, and, if the Borrower or any Guarantor fails to do so, in the case of endorsements, subject to Section 9.29, Agent is authorized, but not required, to obtain such insurance at the expense of the Borrower, provided, however, that by purchasing such insurance, Agent shall not be deemed to have waived any Default arising from the Borrower’s or any Guarantor’s failure to maintain such insurance or pay any premiums therefor. (b) At least five (5) Business Days prior to the Closing Date, the Borrower and each Guarantor shall deliver to Agent all certificates of property, casualty and general liability insurance applicable to the Borrower and such Guarantor. Such insurance certificates shall (i) be in form and substance reasonably acceptable to Agent, (ii) name Agent as an additional insured and/or lender’s loss payable thereunder, as applicable (but without any liability for any premiums), and (iii) provide Agent with not less than thirty (30) days (ten (10) days in the case of non-payment of premium) prior written notice to Agent of any cancellation of such policy. (c) The Borrower’s and each Guarantor’s insurance policies shall provide that Agent may act as attorney for the Borrower and each Guarantor in obtaining, and at any time an Event of Default has occurred and is continuing, adjusting, settling, amending and canceling, such insurance. The Borrower and each Guarantor shall cause Agent to be named as lender’s loss payable and/or an additional insured, as applicable (but without any liability for any premiums) under all casualty, liability and property insurance policies (but not any business interruption insurance policies) and, subject to Section 9.29, the Borrower and the Guarantors shall obtain and deliver to Agent (i) non-contributory lender’s loss payable and additional insured endorsements to all property, liability and casualty insurance policies, as applicable, in form and substance reasonably satisfactory to Agent and (ii) notice of cancellation endorsements to all property, liability and casualty insurance policies, in form and substance reasonably satisfactory to Agent, which shall provide Agent with not less than thirty (30) days (ten (10) days in the case of non-

payment of premium) prior written notice to Agent of any cancellation of such policy. Such lender’s loss payable endorsements shall specify that the proceeds of such insurance shall be payable to Agent, for itself and the ratable benefit of the Secured Parties and Lenders, as its interests may appear and further specify that Agent shall be paid regardless of any act or omission by the Borrower, any Guarantor or any of its or their Affiliates. (d) Except upon the occurrence and during the continuance of an Event of Default, to the extent the insurance proceeds relate to any Collateral which at the time of loss was included in the calculation of the Borrowing Base, insurance proceeds may be applied by the Borrower in its discretion to the repair or replacement of any lost or damaged Collateral that gave rise to such insurance proceeds so long as (i) in the context of replacing lost or damaged Collateral, the insurance proceeds are used to replace such lost or damaged Collateral with like Collateral and (ii) such repair or replacement is completed within one hundred eighty (180) days of the receipt of insurance proceeds, or if Borrower commits in writing to undertake such repair or replacement within such one hundred eighty (180) day period, within two hundred seventy (270) days of the date of the receipt of insurance proceeds. (e) Without limiting any other rights of Agent or the Lenders, and subject to the Borrower’s right to otherwise use insurance proceeds as provided in this Section 9.5, any insurance proceeds received by Agent at any time may be applied to payment of the Obligations, whether or not then due, in any order and in such manner as Agent may determine.



 



95 LEGAL 4871-0055-7611v 22 9.6 Financial Statements and Other Information. (a) The Borrower and each Guarantor shall, and shall cause any Subsidiary to, keep proper books and records in which true and complete entries shall be made of all dealings or transactions of or in relation to the Collateral and the business of the Borrower, such Guarantor and their respective Subsidiaries in accordance with GAAP. The Borrower and the Guarantors shall promptly furnish to Agent and the Lenders all such financial and other information as Agent shall reasonably request relating to the Collateral and the assets, business and operations of the Borrower and the Guarantors, and the Borrower shall notify the auditors and accountants of the Borrower and the Guarantors that Agent is authorized to obtain such information directly from them. Without limiting the foregoing, the Borrower shall furnish or cause to be furnished to Agent, the following: (i) within thirty (30) days after the end of each fiscal month, monthly unaudited consolidated financial statements and unaudited consolidating financial statements (including, in each case, balance sheets, statements of income and loss and statements of cash flow), all in reasonable detail, fairly presenting in all material respects the financial position and the results of the operations of the Borrower and its Subsidiaries as of the end of and through such fiscal month, certified to be correct in all material respects by the chief financial officer, treasurer, chief accounting officer and senior vice president – accounting & finance, or other similar officer of the Borrower (or if no such officer has been appointed or elected, the board of directors of the Borrower), subject to normal year-end adjustments and accompanied by a compliance certificate substantially in the form of Exhibit C hereto, along with a schedule in form reasonably satisfactory to Agent of the calculations used in determining, as of the end of such month, whether the Borrower and the Guarantors were in compliance with the covenants set forth in Section 9.18 of this Agreement (to the extent applicable) for such month; (ii) within forty-five (45) days after the end of each fiscal quarter, quarterly unaudited consolidated financial statements and unaudited consolidating financial statements

(including, in each case, balance sheets, statements of income and loss and statements of cash flow), all in reasonable detail, fairly presenting in all material respects the financial position and the results of the operations of the Borrower and its Subsidiaries as of the end of and through such fiscal month, certified to be correct in all material respects by the chief financial officer, treasurer, chief accounting officer and senior vice president – accounting & finance, or other similar officer of the Borrower (or if no such officer has been appointed or elected, the board of directors of the Borrower), subject to normal year-end adjustments and accompanied by a compliance certificate substantially in the form of Exhibit C hereto, along with a schedule in form reasonably satisfactory to Agent of the calculations used in determining, as of the end of such month, whether the Borrower and the Guarantors were in compliance with the covenants set forth in Section 9.18 of this Agreement (to the extent applicable) for such quarter; (iii) within ninety (90) days after the end of each fiscal year, audited consolidated financial statements and unaudited consolidating financial statements of the Borrower and its Subsidiaries (including, in each case, balance sheets, statements of income and loss, statements of cash flow and statements of shareholders’ equity), and the accompanying notes thereto, all in reasonable detail, fairly presenting in all material respects the financial position and the results of the operations of the Borrower and its Subsidiaries as of the end of and for such fiscal



 



96 LEGAL 4871-0055-7611v 22 year, together with the unqualified opinion of independent certified public accountants with respect to the audited consolidated financial statements, which accountants shall be an independent accounting firm selected by the Borrower and reasonably acceptable to Agent (provided that Marcum LLP is deemed to be reasonably acceptable to Agent), that such audited consolidated financial statements have been prepared in accordance with GAAP, and present fairly in all material respects the results of operations and financial condition of the Borrower and its Subsidiaries as of the end of and for the fiscal year then ended, and accompanied by a compliance certificate substantially in the form of Exhibit C hereto; and (iv) (A) at such time as available, but in no event later than thirty (30) days after the end of each fiscal year (commencing with the fiscal year of the Borrower ending December 31, 2021), projected consolidated financial statements (including, in each case, forecasted balance sheets and statements of income and loss, statements of cash flow and projected Borrowing Base availability) of the Borrower and its Subsidiaries for the next fiscal year, all in reasonable detail, and in a format consistent with the projections delivered by the Borrower to Agent prior to the date hereof, together with such supporting information as Agent may reasonably request. Such projected financial statements shall be prepared on a monthly basis for the next succeeding year. Such projections shall represent the reasonable good faith estimate by the Borrower of the future financial performance of the Borrower and its Subsidiaries for the periods set forth therein and shall have been prepared on the basis of the assumptions set forth therein which the Borrower believes are fair and reasonable as of the date of preparation in light of current and reasonably foreseeable business conditions (it being understood that actual results may differ from those set forth in such projected financial statements), and (B) at such time as the aggregate amount of consideration paid by the Borrower and Guarantors in respect of Permitted Acquisitions equals or exceeds $250,000 since the date that the last projections were received by Agent pursuant to Section 9.6(a)(iv)(A) hereof or this Section

9.6(a)(iv)(B), or in conjunction with a Material Permitted Acquisition the aggregate consideration to be paid in respect of which exceeds $250,000, the Borrower shall deliver updated (from the date of the last projections received) projected financial statements, in form and substance as required by Section 9.6(a)(iv)(A) hereof. (b) The Borrower shall promptly notify Agent in writing of the details of (i) any loss, damage, investigation, action, suit, proceeding or claim relating to Collateral having a value of more than $100,000 or which, if adversely determined, would result in a Material Adverse Effect, (ii) any Material Contract being terminated or materially amended or any new Material Contract entered into (in which event the Borrower shall provide Agent with a copy of such Material Contract to the extent permitted by any applicable confidentiality provisions contained in such Material Contract, provided, that, the Borrower shall use commercially reasonable efforts to get any appropriate consent necessary to provide Agent with such a copy), (iii) any order, judgment or decree in excess of $100,000 that has been entered against the Borrower or any Guarantor or any of its or their properties or assets, (iv) any notification of a material violation of laws or regulations received by the Borrower or any Guarantor from a Governmental Authority, (v) any ERISA Event or Canadian Pension Plan Termination Event that could be reasonably expected to have a Material Adverse Effect and (vi) the occurrence of any Default or Event of Default.



 



97 LEGAL 4871-0055-7611v 22 (c) Promptly after the sending or filing thereof, the Borrower shall send to Agent copies of (i) all reports and registration statements which the Borrower or any of its Subsidiaries files with the Securities Exchange Commission (except to the extent such reports or registration statements are publicly available via a website maintained by the Securities and Exchange Commission), any national or foreign securities exchange or the National Association of Securities Dealers, Inc., and such other reports as Agent may hereafter specifically identify to the Borrower that Agent will require be provided to Agent, (ii) all press releases and (iii) all other statements concerning material changes or developments in the material business of the Borrower or any Guarantor made available by the Borrower or any Guarantor to the public. (d) The Borrower shall furnish, or cause to be furnished, to Agent such budgets, forecasts, projections and other information respecting the Collateral and the business of the Borrower and the Guarantors as Agent may from time to time reasonably request. Subject to Section 13.5, Agent is hereby authorized to deliver a copy of any financial statement or any other information relating to the business of the Borrower and the Guarantors to any court or other Governmental Authority or to any Lender or Participant or prospective Lender or Participant or any Affiliate of any Lender or Participant. The Borrower and each Guarantor hereby irrevocably authorizes and directs all accountants or auditors to deliver to Agent, at the Borrower’s expense and without affecting any confidentiality obligations of such accountants and auditors to Persons other than Agent, copies of the financial statements of the Borrower and any Guarantor and any reports or management letters prepared by such accountants or auditors on behalf of the Borrower or any Guarantor and to disclose to Agent and Lenders such information as they may have regarding the business of the Borrower and any Guarantor. Any documents, schedules, invoices or other papers delivered to Agent or any Lender may be destroyed or otherwise disposed of by Agent or such Lender one (1) year after the same are delivered to Agent or such Lender, except as

otherwise designated by the Borrower to Agent or such Lender in writing. (e) The Borrower shall furnish to Agent all material notices or demands in connection with Indebtedness incurred pursuant to Section 9.9(e), Section 9.9(g), Section 9.9(i) and Section 9.9(i) and the loans and advances made pursuant to Section 9.10(e), in each case either received by the Borrower or any Guarantor or on its behalf promptly after the receipt thereof, or sent by the Borrower or any Guarantor or on its behalf concurrently with the sending thereof, as the case may be. (f) The Borrower shall furnish promptly following any request therefor, (i) such other information regarding the operations, material changes in ownership of its Capital Stock, business affairs and financial condition of the Borrower or any Guarantor, or compliance with the terms of this Agreement, as the Agent may reasonably request and (ii) information and documentation reasonably requested by the Agent or any Lender for purposes of compliance with applicable “know your customer” and anti-money laundering rules and regulations, including the Patriot Act. 9.7 Sale of Assets, Consolidation, Merger, Dissolution, Etc. The Borrower and the Guarantors shall not and shall not permit any Subsidiary to, directly or indirectly, (a) merge or amalgamate into or with or consolidate with any other Person or permit any other Person to merge



 



98 LEGAL 4871-0055-7611v 22 or amalgamate into or with or consolidate with it; provided, however, upon prior written notice to Agent: (i) a Subsidiary (other than the Borrower) may (A) merge or amalgamate into or with or consolidate with another Subsidiary or (B) dissolve or liquidate if prior to or concurrent with such dissolution or liquidation the assets of such Subsidiary are transferred to one or more other Subsidiaries; (ii) (w) a Subsidiary may merge or amalgamate into or with or consolidate with the Borrower or a Guarantor, (x) a Subsidiary may dissolve or liquidate if prior to or concurrent with such dissolution or liquidation the assets of such Subsidiary are transferred to the Borrower or one or more Guarantors and (y) in each case, so long as (A) other than with respect to clauses (x) or (y) above, the Borrower (in the case of any such event involving a Borrower) or a Guarantor is the surviving entity with respect thereto and the Borrower or such Guarantor has otherwise complied with Section 9.1(b) of this Agreement (if applicable) and all other terms of this Agreement, (B) no Default or Event of Default then exists or would occur as a result thereof, (C) no liens, other than those permitted under the terms of this Agreement or the other Financing Agreement with regard to the Borrower or any Guarantor, on the assets of such Subsidiary then exist, and (D) the Borrower or such Guarantor would not, as a result of such transaction and upon consummation thereof, be liable for any Indebtedness or other obligations of such Subsidiary, other than Indebtedness or other obligations which are permitted under the terms of this Agreement and the other Financing Agreements with regard to the Borrower or a Guarantor; and (iii) a Guarantor (x) may merge or amalgamate into or with or consolidate with the Borrower or (y) dissolve or liquidate if prior to or concurrent with such dissolution or liquidation the assets of such Guarantor are transferred to the Borrower or one or more other Guarantors, in each case, so long as (A) other than with respect to clause (y) above, the Borrower is the surviving entity with respect thereto and continues to be an organization of the type, domiciled in the state, province or territory and bearing the same company name as existed prior to such

merger or consolidation, (B) no Default or Event of Default then exists or would occur, (C) no liens, other than those permitted under the terms of this Agreement with regard to such surviving Borrower, on the assets of the Borrower or such other Guarantor then exist and (D) such surviving Borrower would not, as a result of such transaction, be liable for any Indebtedness or other obligations of such Guarantor, other than Indebtedness or other obligations which are permitted under the terms of this Agreement with regard to such surviving Borrower. (b) sell, issue, assign, lease, license, transfer, abandon or otherwise dispose of any Capital Stock or any of its assets to any other Person (whether by Division or otherwise) (or agree to do any of the foregoing unless the terms of such agreement provide that: (i) Agent’s written consent is a condition to consummation of the prohibited action or (ii) Payment in Full of the Obligations and termination of this Agreement is a condition to consummation of the prohibited action), except for: (A) sales of Inventory in the ordinary course of business,



 



99 LEGAL 4871-0055-7611v 22 (B) returns and exchanges of Inventory to vendors in the ordinary course of business of the Borrower on terms and conditions consistent with the current or prior practices of the Borrower; (C) the sale or other disposition of assets (other than Collateral and other than assets subject to clause (D) of this Section below) by the Borrower or a Guarantor or any Subsidiary in the ordinary course of its business that are no longer necessary or required, worn out, non-core or obsolete, in the conduct of the Borrower’s or such Guarantor’s business; (D) the abandonment, non-renewal, failure to maintain, cancellation or sale, transfer or other disposition of Intellectual Property which is not material to the conduct of the Borrower’s or any Guarantor’s business and which has no material economic value; (E) leases and subleases and other agreements related to Real Property in the ordinary course of business; (F) the transactions permitted under Sections 9.9, 9.10(h), 9.12 and 9.17 hereof. In connection with any disposition set forth in Section 9.7(b) hereof, Agent shall (and is hereby irrevocably authorized by the Lenders to) upon the request of the Borrower and at the Borrower’s expense, (1) upon the sale or other disposition of any Collateral permitted under Section 9.7(b) hereof, release such Collateral from the lien of Agent hereunder and (2) in connection with the transactions described in clause (1), deliver to the Borrower a UCC-3 partial release or, to the extent applicable, a financing change statement (or other appropriate instrument, as the case may be, including without limitation any terminations of intellectual property security agreements) in form and substance reasonably satisfactory to Agent, as may be necessary to evidence the release of the lien in favor of Agent upon any Collateral to the extent such Collateral is sold, transferred or otherwise disposed of in accordance with Section 9.7(b) hereof; provided, that, (a) the Borrower certifies to Agent and the Lenders in writing that such sale, disposition or other transaction is being consummated in accordance with the terms of this Agreement (and Agent and the Lenders may rely conclusively upon such certificate without any further inquiry) and such release shall only be

effective upon the consummation of such transaction, sale or other disposition, (b) Agent shall not be required to execute any such document on terms which, in Agent’s opinion, would expose Agent to liability to any third Person or create any obligations or entail any consequence to Agent or Lenders other than the release of such obligor or such lien without recourse or warranty, and (c) such release shall not in any manner discharge, affect or impair the Obligations of any Person not released or any lien upon (or obligations of obligors in respect of) the Collateral retained by the Borrower or such Guarantor; (c) wind up, liquidate or dissolve, except (i) as permitted in clause (a) above or (ii) if such Person is a Subsidiary of the Borrower with assets having an aggregate fair market value of less than or equal to $250,000; and (d) consummate a Division as a Dividing Person without the prior written consent of the Agent (such consent not to be unreasonably withheld, conditioned or delayed).



 



100 LEGAL 4871-0055-7611v 22 Without limiting the foregoing, if the Borrower or any Guarantor that is a limited liability company consummates a Division (with or without the prior consent of the Agent as required above), each Division Successor shall be required to comply with the obligations set forth in Section 9.24 and the other further assurances obligations set forth in the Financing Agreements and become a Borrower or Guarantor, as applicable, under this Agreement and the other Financing Agreements. 9.8 Encumbrances. Each Borrower and Guarantor shall not, and shall not permit any Subsidiary to, create, incur, assume or suffer to exist any security interest, mortgage, pledge, lien, hypothecation, charge or other encumbrance of any nature whatsoever on any of its assets or properties, including the Collateral, or file or permit the filing of, or permit to remain in effect, any financing statement or other similar notice of any security interest or lien with respect to any such assets or properties, except: (a) the security interests and liens of Agent for itself and the benefit of the Secured Parties and the rights of setoff of Secured Parties provided for herein or under applicable law; (b) liens securing the payment of taxes, assessments or other governmental charges or levies either not yet delinquent or the validity or amount of which are being contested in good faith by appropriate proceedings diligently pursued and available to such Borrower, or Guarantor or Subsidiary, as the case may be and with respect to which adequate reserves have been set aside on its books; (c) non-consensual statutory liens (including without limitation, landlords’, carriers’, warehousemen’s, mechanics, materialmen’s, repairer’s, storer’s or other like liens but excluding liens securing the payment of taxes) arising in the ordinary course of such Borrower’s, Guarantor’s or Subsidiary’s business to the extent: (i) such liens secure Indebtedness which is not overdue or (ii) such liens secure Indebtedness relating to claims or liabilities which are fully insured and being defended at the sole cost and expense and at the sole risk of the insurer or being contested in good faith by appropriate proceedings diligently pursued and available to such Borrower, Guarantor or such Subsidiary, in each case

prior to the commencement of foreclosure or other similar proceedings and with respect to which adequate reserves have been set aside on its books; (d) zoning restrictions, building codes, easements, licenses, covenants, land use laws, and other restrictions affecting the use of Real Property and other similar matters of record affecting title to Real Property which do not interfere in any material respect with the use of such Real Property or ordinary conduct of the business of such Borrower, Guarantor or such Subsidiary as presently conducted thereon or materially impair the value of the Real Property which may be subject thereto; (e) purchase money security interests in Equipment (including Capital Leases) and purchase money mortgages on Real Property to secure Indebtedness permitted under Section 9.9(b) hereof; (f) pledges and deposits of cash by any Borrower or Guarantor or Subsidiary after the date hereof in the ordinary course of business in connection with workers’ compensation,



 



101 LEGAL 4871-0055-7611v 22 unemployment insurance and other types of social security benefits consistent with the current or prior practices of such Borrower or Guarantor; (g) liens or rights of setoff against credit balances of Borrower, Guarantors or any of their Subsidiaries with Credit Card Issuers or Credit Card Processors or amounts owing by such Credit Card Issuers or Credit Card Processors to Borrower in the ordinary course of business, but not liens on or rights of setoff against any other property or assets of Borrower, pursuant to the Credit Card Agreements to secure the obligations of Borrower to the Credit Card Issuers or Credit Card Processors as a result of fees and chargebacks; (h) pledges and deposits of cash by any Borrower or Guarantor or Subsidiary after the date hereof to secure the performance and payments of tenders, bids, leases, trade contracts, customs fees and duties, statutory obligations and other similar obligations in each case (1) in the ordinary course of business of such Borrower, Guarantor or Subsidiary and (2) other than for the repayment of Indebtedness; (i) liens arising from (i) operating leases and the precautionary UCC financing statement or fixture filings in respect thereof and (ii) Equipment or other materials which are not owned by any Borrower, Guarantor or Subsidiary located on the premises of such Borrower, Guarantor or Subsidiary (but not in connection with, or as part of, the financing thereof) from time to time in the ordinary course of business of such Borrower, Guarantor or Subsidiary and the precautionary UCC or PPSA financing statement or fixture filings in respect thereof; (j) deposits of cash with the owner or lessor of premises leased and operated by any Borrower, Guarantor or Subsidiary in the ordinary course of the business of such Borrower, Guarantor or Subsidiary to secure the performance by such Borrower, Guarantor or Subsidiary of its obligations under the terms of the Real Property lease for such premises; (k) judgments and other similar liens arising in connection with court proceedings that do not constitute an Event of Default, provided, that, (i) such liens are being contested in good faith and by appropriate proceedings diligently pursued, (ii) adequate reserves or other appropriate provision, if any, as

are required by GAAP have been made therefor, (iii) a stay of enforcement of any such liens is in effect and (iv) Agent may establish Reserves with respect thereto; (l) security interests in assets of a Borrower, Guarantor or Subsidiary existing at the time such Borrower, Guarantor or Subsidiary is acquired pursuant to a Permitted Acquisition after the date hereof; provided, that, each of the following conditions is satisfied as determined by Agent: (i) such security interests were not granted and did not arise in connection with, or in anticipation or contemplation of, such Permitted Acquisition and (ii) the assets subject to such security interests do not include any assets of the type or categories that constitute Collateral other than Equipment or Real Property and do not apply to any assets or properties of any Borrower or other Guarantor other than Equipment and Real Property of the Borrower, Guarantor or Subsidiary so acquired; (m) other liens not otherwise permitted under any other subsection of this Section 9.8 with respect to property or assets of any Borrower, Guarantor or Subsidiary; provided



 



102 LEGAL 4871-0055-7611v 22 that the aggregate principal amount of the Indebtedness or other obligations secured by such liens does not exceed $100,000 at any time outstanding; (n) liens or security interests arising by law or granted by any Borrower or any Guarantor in favor of a lessor, landlord, consignee, warehouseman or bailee of a retail store location, non-retail store location or Warehouse Location, as applicable, on personal property and/or trade fixtures owned by any Borrower or Guarantor located at such locations granted pursuant to a lease agreement between such Borrower or Guarantor and such lessor, landlord, consignee, warehouseman or bailee, as applicable, entered into in the ordinary course of business, in each case granted to secure obligations owed by such Borrower or Guarantor with respect to any rental payments, service charges or other amounts owing to such lessor, landlord, consignee, warehouseman or bailee, as applicable, pursuant to such lease agreement; provided, that, in the event that Borrower does not obtain a Collateral Access Agreement with respect to such locations, Agent at its option, may establish a Reserve with respect to each such location in respect of amounts at any time due or to become due to the lessor, landlord, consignee, warehouseman or bailee, as applicable, of such location as Agent shall reasonably determine but in no event shall any Reserve with respect to rent be maintained in respect of any location for which a Collateral Access Agreement has been delivered to Agent; (o) liens incurred by any Borrower or Guarantor on any unearned premiums paid by any Borrower or Guarantor or any return of the premium for such policy pursuant to the Indebtedness described in Section 9.9(j) hereof; (p) the security interests and liens set forth on Schedule 8.6 hereto; and (q) liens securing Indebtedness under the Boca Real Estate Note, which, for the avoidance of doubt, shall not extend to any personal property of the Loan Parties, other than the personal property of 1095 Broken Sound Pkwy LLC, a Delaware limited liability company, related to the Boca Real Estate, and in any event shall not include any Accounts or Intellectual Property. For the avoidance of doubt, for purposes of this Agreement,

“encumbrance” shall not be deemed to include licenses of Intellectual Property which are otherwise permitted under the terms of this Agreement. 9.9 Indebtedness. Each Borrower and Guarantor shall not, and shall not permit any Subsidiary to, incur, create, assume, become or be liable in any manner with respect to, or permit to exist, any Indebtedness, or guarantee, assume, endorse, or otherwise become responsible for (directly or indirectly), the Indebtedness, performance, obligations or dividends of any other Person, except: (a) the Obligations; (b) (x) purchase money Indebtedness (including Capital Leases) arising after the date hereof to the extent secured by purchase money security interests in Equipment (including Capital Leases), purchase money mortgages on Real Property not to exceed $250,000 in the aggregate at any time outstanding so long as such security interests and mortgages do not apply to any property of such Borrower, Guarantor or Subsidiary other than the Equipment or Real Property so acquired, and the Indebtedness secured thereby does not exceed the cost of the Equipment or



 



103 LEGAL 4871-0055-7611v 22 Real Property so acquired, as the case may be, (y) insurance premium broker-provided financing that provides for equal premiums payable over not more than twelve (12) months consistent with past practices; (c) guarantees by any Borrower or Guarantor or other Subsidiary of the Indebtedness or other obligations of any other Borrower or Guarantors so long as such Indebtedness is otherwise permitted under this Section 9.9 and such other obligations are not prohibited by the terms of this Agreement; (d) the Indebtedness of any Borrower, Guarantor or other Subsidiary to any other Borrower or Guarantor or other Subsidiary arising after the date hereof pursuant to loans by any Borrower or Guarantor permitted under Sections 9.10(h) or 9.10(i) hereof; (e) Indebtedness of any Borrower, Guarantor or any of their Subsidiaries entered into in the ordinary course of business pursuant to a Hedge Agreement; provided, that, (i) such arrangements are not for speculative purposes, and (ii) such Indebtedness shall be unsecured, except to the extent secured by pledges or deposits of cash as permitted under Section 9.8 hereof; (f) the Indebtedness set forth on Schedule 9.9 hereto; provided, that, (i) Borrower and Guarantors may only make regularly scheduled payments of principal and interest in respect of such Indebtedness in accordance with the terms of the agreement or instrument evidencing or giving rise to such Indebtedness as in effect on the date hereof, and (ii) Borrower and Guarantors shall not, directly or indirectly, (A) amend, modify, alter or change the terms of such Indebtedness or any agreement, document or instrument related thereto as in effect on the date hereof except, that, Borrower and Guarantors may, after prior written notice to Agent, amend, modify, alter or change the terms thereof so as to extend the maturity thereof, or defer the timing of any payments in respect thereof, or to forgive or cancel any portion of such Indebtedness (other than pursuant to payments thereof), or to reduce the interest rate or any fees in connection therewith, or (B) redeem, retire, defease, purchase or otherwise acquire such Indebtedness, or set aside or otherwise deposit or invest any sums for such purpose; (g) unsecured Indebtedness in respect of

workers’ compensation claims, bankers acceptances, performance, surety bonds and other similar obligations in the ordinary course of business; (h) other unsecured Indebtedness of any Borrower, Guarantor or Subsidiary, in an aggregate outstanding principal amount that at the time of, and after giving effect to, the incurrence thereof, together with any refinancing Indebtedness in respect thereof, would not exceed $250,000; (i) unsecured Indebtedness arising from the honoring by a bank or other financial institution of a check, draft or similar instrument inadvertently drawn against insufficient funds, so long as such Indebtedness is repaid within five (5) Business Days; (j) refinancing of the Indebtedness referenced in the subsections (a), (b), (c), (d), (e), (f), (g), (h), (i), (j), or (k) of this Section 9.9 (or this subsection (m))(such Indebtedness being referred to herein as the “Refinanced Indebtedness” so long as (i) such Indebtedness



 



104 LEGAL 4871-0055-7611v 22 continues to comply with all provisions of such subsections (a), (b), (c), (d), (e), (f), (g), (h), (i), (j), or (k), as applicable, (ii) the incurrence of such Indebtedness would not otherwise cause a Default or Event of Default to occur, and (iii) the terms of such Indebtedness (including subordination terms, if applicable) are not on terms which, taken as a whole, are materially more adverse to Borrower, Guarantors, Agent or any Lender than the Refinanced Indebtedness, (iv) the principal amount of such Refinanced Indebtedness does not exceed the outstanding principal balance of the original amount of such Indebtedness plus costs, fees, expenses and accrued interest, and (v) the final maturity date of such refinancing Indebtedness is a maturity date that is not earlier than ninety days after the scheduled Maturity Date; and (k) Indebtedness under the Boca Real Estate Note. Notwithstanding anything in this Section 9.9 to the contrary, the aggregate amount of any refinancing Indebtedness incurred pursuant to subsection (j) of this Section 9.9 in respect of Refinanced Indebtedness originally incurred under subsections (b), (e), (h), (i), (j) or (k) shall be subject to, and shall continue to count towards, the dollar limitations applicable to Indebtedness set forth in the applicable subsection pursuant to which the Refinanced Indebtedness was incurred. 9.10 Loans, Investments, Etc. Each Borrower and Guarantor shall not, and shall not permit any Subsidiary to, directly or indirectly, purchase, hold or acquire (including pursuant to any merger or amalgamation with any Person that was not a wholly owned Subsidiary immediately prior to such merger or amalgamation) any Capital Stock, evidences of Indebtedness or other Securities (including any option, warrant or other right to acquire any of the foregoing) of, make or permit to exist any loans or advances to, or make or permit to exist any investment or any other interest in, any other Person, or purchase or otherwise acquire (in one transaction or a series of transactions) any assets of any other Person constituting a business unit or all or a substantial part of the assets or property of any other Person (whether through purchase of assets, merger or otherwise), or form or acquire any

Subsidiaries, or agree to do any of the foregoing (each of the foregoing an “Investment”), except: (a) the endorsement of instruments for collection or deposit in the ordinary course of business; (b) Investments in cash or Cash Equivalents; provided, that, the terms and conditions of Section 5.2 and Section 6.3 hereof shall have been satisfied with respect to the Deposit Account, investment account or other account in which such cash or Cash Equivalents are held; (c) the existing equity Investments of each Borrower and Guarantor as of the Closing Date in its Subsidiaries, provided, that, no Borrower or Guarantor shall have any further obligations or liabilities to make any capital contributions or other additional investments or other payments to or in or for the benefit of any of such Subsidiaries; (d) Investments by a Borrower, Guarantor or Subsidiary in another Borrower or Guarantor, in each case after the date hereof;



 



105 LEGAL 4871-0055-7611v 22 (e) loans and advances by any Borrower, Guarantor or Subsidiary to employees of such Borrower, Guarantor or Subsidiary not to exceed the principal amount of $250,000 in the aggregate at any time outstanding; (f) stock or obligations issued to any Borrower, Guarantor or Subsidiary by any Person (or the representative of such Person) in respect of Indebtedness of such Person owing to such Borrower or Guarantor in connection with the insolvency, bankruptcy, receivership or reorganization of such Person or a composition or readjustment of the debts of such Person; provided, that, the original of any such stock or instrument issued to any Borrower or Guarantor evidencing such obligations shall be promptly delivered to Agent, upon the request of Agent, together with such stock power, assignment or endorsement by such Borrower or Guarantor as Agent may request; (g) obligations of Account Debtors to any Borrower, Guarantor or Subsidiary arising from Accounts which are past due whether or not evidenced by a promissory note made by such Account Debtor payable to such Borrower, Guarantor or Subsidiary; provided, that, promptly upon the receipt of the original of any such promissory note by any such Borrower or Guarantor, such promissory note shall be endorsed to the order of Agent by such Borrower or Guarantor and promptly delivered to Agent as so endorsed; (h) Permitted Acquisitions; (i) other Investments by Borrower and Guarantors and their Subsidiaries not otherwise permitted pursuant to subsections (a) through (h) of this Section 9.10, provided, that, (i) the aggregate outstanding amount of all such Investments (valued at cost) shall not exceed $100,000 at any time (in each case determined without regard to any write-downs or write offs), and (ii) at the time of making any such Investment and immediately after giving effect thereto no Default or Event of Default shall have occurred and be continuing. Notwithstanding the foregoing, in no event shall any Intellectual Property of the Loan Parties be included in any of the foregoing Investments. 9.11 Dividends and Redemptions. Each Borrower and Guarantor shall not, directly or indirectly, declare or pay any dividends on account of any shares of class of any

Capital Stock of such Borrower or Guarantor now or hereafter outstanding, or set aside or otherwise deposit or invest any sums for such purpose, or redeem, retire, defease, purchase or otherwise acquire any shares of any class of Capital Stock (or set aside or otherwise deposit or invest any sums for such purpose) for any consideration or apply or set apart any sum, or make any other distribution (by reduction of capital or otherwise) in respect of any such shares or agree to do any of the foregoing, except that: (a) any Borrower or Guarantor may declare and pay such dividends or redeem, retire, defease, purchase or otherwise acquire any shares of any class of Capital Stock for consideration in the form of shares of Capital Stock (other than capital stock described in clause (e) of the definition of “Indebtedness”);



 



106 LEGAL 4871-0055-7611v 22 (b) Borrower and Guarantors may pay dividends or make distributions to the extent of payments permitted in Section 9.12 below; (c) any Subsidiary of a Borrower or Guarantor may pay dividends or make distributions (directly or indirectly) to a Borrower or Guarantor; and (d) the Loan Parties may make Permitted Tax Distributions so long as no Event of Default pursuant to Sections 10.1(a)(i), 10.1(g) or 10.1(h) has occurred and is continuing or would result therefrom; provided that no Intellectual Property shall be included in any such dividends, distributions or payments made pursuant to this Section 9.11. 9.12 Transactions with Affiliates. Each Borrower and Guarantor shall not, directly or indirectly: (a) purchase, acquire or lease any property from, or sell, transfer or lease any property or provide services to, any officer, director or other Affiliate of such Borrower or Guarantor (other than another Borrower or Guarantor), except: (i) in the ordinary course of (except with respect to transactions permitted under Sections 9.7, 9.8, 9.9, 9.10 or 9.11) and pursuant to the reasonable requirements of such Borrower’s or Guarantor’s business (as the case may be) and upon fair and reasonable terms no less favorable to such Borrower or Guarantor than such Borrower or Guarantor would obtain in a comparable arm’s length transaction with an unaffiliated Person; (ii) transactions permitted under Section 9.7(a) hereof; (iii) [reserved]; (iv) transactions between any Borrower and/or Guarantor and any other Borrower and/or Guarantor, provided, that, in each case such transaction is in accordance with the terms of this Agreement and the other Financing Agreements; (v) any Indebtedness permitted by Section 9.9(c), (d) and (f); (vi) issuances of Capital Stock. (vii) reasonable compensation to officers, employees and directors for services rendered to such Borrower or Guarantor and reimbursement of expenses in the ordinary course of business of such Borrower or Guarantor; , provided, that, such compensation is reasonable and consistent with prior practices and (viii) payments to the extent permitted under Section 9.25 hereof. For avoidance of doubt, the payment of Permitted Tax Distributions shall not be subject to

this Section 9.12.



 



107 LEGAL 4871-0055-7611v 22 9.13 Compliance with ERISA. Except as could not reasonably be expected to have a Material Adverse Effect, each Borrower and Guarantor shall, and shall with respect to any Plan cause each of its ERISA Affiliates, to: (a) maintain each Plan in compliance in all material respects with the applicable provisions of ERISA, the Code and other Federal and State law; (b) cause each Plan which is qualified under Section 401(a) of the Code to maintain such qualification; (c) not terminate any Plan so as to incur any material liability to the Pension Benefit Guaranty Corporation; (d) not allow or suffer to exist any non-exempt “prohibited transaction” (within the meaning of Section 4975(c)(1) of the Code) which would be reasonably likely to subject Borrower or any ERISA Affiliate to a material tax or penalty or other liability on prohibited transactions imposed under Section 4975(a) or (b) of the Code or Section 406 of ERISA; (e) make all required contributions to any Plan under Section 302 of ERISA, Section 412 of the Code or the terms of such Plan; (f) not allow or suffer to exist any “accumulated funding deficiency” (as defined in Section 412 of the Code or Section 302 of ERISA), whether or not waived, with respect to any Plan; or (g) allow or suffer to exist any occurrence of a “reportable event” (as defined in Section 4043(c) of ERISA or the regulations issued thereunder, except for any such event with respect to which notice has been waived pursuant to applicable regulations) or any other event or condition which presents a material risk of termination by the Pension Benefit Guaranty Corporation of any Plan that is a single employer plan, which termination would reasonably be expected to result in any material liability to any Borrower or Guarantor. 9.14 Canadian Pension Plans. (a) Each Canadian Guarantor will, and will cause each Canadian Subsidiary which sponsors, maintains, administers, contributes to, or incurs any liability in respect of any Canadian Pension Plan to, (i) maintain such Canadian Pension Plan in compliance with its terms and with the requirements of applicable laws relating thereto and (ii) make or pay when due contributions or premiums required to be made or paid by such Person to or in respect of any such

Canadian Pension Plan in accordance with the terms of such Canadian Pension Plan and applicable requirements of applicable laws relating thereto, in each case for clauses (i) and (ii) except where the failure to do so, individually or in the aggregate, would not reasonably be expected to result in a Material Adverse Effect. (b) The Canadian Guarantors shall not, and shall not permit any Canadian Subsidiary to, establish, sponsor, maintain, administer, contribute to, or otherwise incur any obligation or liability in respect of any Canadian Defined Benefit Pension Plan or Canadian Multi- Employer Plan without the prior consent of the Required Lenders acting reasonably. 9.15 Fiscal Year. Each Borrower and Guarantor shall, for financial reporting purposes, cause its fiscal year, and the fiscal year of each of its Subsidiaries (including any Foreign Subsidiary) to end on December 31. In no event shall any Borrower or Guarantor thereafter change its fiscal year. 9.16 Change in Business. Each Borrower and Guarantor shall not engage in any business other than the Permitted Business.



 



108 LEGAL 4871-0055-7611v 22 9.17 Limitation of Restrictions Affecting Subsidiaries. Each Borrower and Guarantor shall not, directly, or indirectly, create or otherwise cause or suffer to exist any encumbrance or restriction which prohibits or materially limits the ability of any Subsidiary of such Borrower or Guarantor to (a) pay dividends or make other distributions or pay any Indebtedness owed to such Borrower or Guarantor or any Subsidiary of such Borrower or Guarantor, (b) make loans or advances to such Borrower or Guarantor or any Subsidiary of such Borrower or Guarantor, (c) transfer any of its properties or assets to such Borrower or Guarantor or any Subsidiary of such Borrower or Guarantor, or (d) create, incur, assume or suffer to exist any lien upon any of its property, assets or revenues, whether now owned or hereafter acquired, other than encumbrances and restrictions arising under (i) applicable law, (ii) this Agreement, (iii) customary provisions restricting subletting or assignment of any lease (or hypothecation thereof) governing a leasehold interest of such Borrower or Guarantor or any Subsidiary of such Borrower or Guarantor, (iv) customary restrictions on dispositions of real property interests found in reciprocal easement agreements of such Borrower or Guarantor or any Subsidiary of such Borrower or Guarantor, (v) any agreement relating to permitted Indebtedness incurred by a Subsidiary of such Borrower or Guarantor prior to the date on which such Subsidiary was acquired by such Borrower or such Guarantor and outstanding on such acquisition date, (vi) the extension or continuation of Contractual Obligations in existence on the date hereof and otherwise permitted hereunder; provided, that, any such encumbrances or restrictions contained in such extension or continuation are no less favorable to Agent and Lenders than those encumbrances and restrictions under or pursuant to the Contractual Obligations so extended or continued, (vii) any agreement related to an otherwise permitted refinancing of Indebtedness permitted under the terms of this Agreement, and (viii) Indebtedness permitted to be incurred under the terms of this Agreement with terms no more restrictive than those set forth herein. 9.18 Financial

Covenants. (a) Borrower and Guarantors shall not permit Liquidity, at any time, to be less than $3,000,000. (b) Borrower and Guarantors shall not permit consolidated EBITDA of the Borrower and Guarantors, for any trailing twelve months, calculated as of the last day of any such fiscal month, commencing with the fiscal month ending September 30, 2023 to be less than 80% of the EBITDA as set forth in the table below: (c) Borrower and Guarantors shall maintain the Availability Block at all times. 9.19 Credit Card Agreements. Borrower and Guarantors shall (a) observe and perform in all material respects all material terms, covenants, conditions and provisions of the Credit Card Agreements to be observed and performed by it at the times set forth therein; (b) not do or permit, suffer or refrain from doing anything, as a result of which there could be a default or breach of any of the terms of the Credit Card Agreements and at all times maintain in full force and effect the Credit Card Agreements and not terminate, cancel, surrender, modify, amend, waive or release any of the Credit Card Agreements, or consent to or permit to occur any of the foregoing; except,



 



109 LEGAL 4871-0055-7611v 22 that, (i) Borrower or any Guarantor may terminate or cancel any of the Credit Card Agreements in the ordinary course of the business of such Borrower; provided, that, such Borrower shall give Agent not less than ten (10) days prior written notice of its intention to so terminate or cancel any of the Credit Card Agreements; (c) not enter into any new Credit Card Agreements with any new Credit Card Issuer unless (i) Agent shall have received not less than ten (10) days prior written notice of the intention of such Borrower to enter into such agreement (together with such other information with respect thereto as Agent may reasonably request) and (ii) Borrower or such Guarantor delivers, or causes to be delivered to Agent, subject to Section 9.29, a Credit Card Acknowledgment in favor of Agent; (d) give Agent prompt written notice of any Credit Card Agreement or material amendment or other material modification of any Credit Card Agreement entered into by Borrower or such Guarantor after the date hereof, together with a true, correct and complete copy thereof and such other information with respect thereto as Agent may reasonably request; (e) furnish to Agent, promptly upon the request of Agent, such material information and evidence as Agent may require from time to time concerning the observance, performance and compliance by Borrower, such Guarantor or the other party or parties thereto with the terms, covenants or provisions of the Credit Card Agreements; and (f) not modify in any material respect any payment instruction given by Agent to any Credit Card Issuer or Credit Card Processor provided for in any Credit Card Acknowledgment to the extent given in accordance with the terms thereof or otherwise direct the remittance of payments under any Credit Card Agreement to any account other than the Blocked Accounts. 9.20 IP License Agreements. (a) Except as could not reasonably be expected to have a Material Adverse Effect, Borrower and each Guarantor shall (i) promptly and faithfully observe and perform all of the material terms, covenants, conditions and provisions of the material IP License Agreements to which it is a party to be observed and performed by it, at the times set forth therein,

if any, (ii) not do, permit, suffer or refrain from doing anything that would reasonably be expected to result in a default under or breach of any of the terms of any material IP License Agreement, (iii) not cancel, surrender, modify, amend, waive or release any material IP License Agreement in any material respect or any term, provision or right of the licensee thereunder in any material respect, or consent to or permit to occur any of the foregoing except as permitted pursuant to Section 9.20(b) below, (iv) give Agent prompt written notice of any material IP License Agreement (other than licenses by a Borrower, Guarantor or any of their Subsidiaries to a private label manufacturer entered into in the ordinary course of business for the production of Inventory on behalf of a Borrower or “click through” licenses to website hosts or providers in connection with on-line purchasing or licenses to a Borrower by a customer to use such customer’s trademarks or service marks for purposes of goods or services provided by such Borrower to or for such customer or licenses for commercially available off the shelf software) entered into by any Borrower, Guarantor or any of their Subsidiaries after the date hereof, together with (A) either (x) a description of such IP License Agreement listing the Intellectual Property subject thereto, the name and address of the parties thereto, the term of the license arrangement and the products and territory subject to such license, or (y) a true, correct and complete copy of such IP License Agreement, and (B) such other information with respect thereto as Agent may reasonably request (subject to any obligation of confidentiality contained therein), (v) give Agent prompt written notice of any notice of default sent to another party to a material IP License Agreement by Borrower of any material breach of any obligation, or any default, by any party under any material IP License Agreement, and deliver



 



110 LEGAL 4871-0055-7611v 22 to Agent (promptly upon the receipt thereof by Borrower in the case of a notice to Borrower and concurrently with the sending thereof in the case of a notice from Borrower) a copy of each notice of default and every other notice and other communication received or delivered by Borrower in connection with any material IP License Agreement which relates to the right of Borrower to continue to use the property subject to such IP License Agreement, and (vi) furnish to Agent, promptly upon the request of Agent, such information and evidence as Agent may reasonably require from time to time concerning the observance, performance and compliance by Borrower or the other party or parties thereto with the material terms, covenants or provisions of any material IP License Agreement. (b) Except as could not reasonably be expected to have a Material Adverse Effect, Borrower and each Guarantor will either exercise any option to renew or extend the term of each material IP License Agreement to which it is a party in such manner as will cause the term of such material IP License Agreement to be effectively renewed or extended for the period provided by such option. 9.21 Foreign Assets Control Regulations, Etc. Neither the requesting or borrowing of the Term Loan or the use of the proceeds thereof will violate the Trading With the Enemy Act (50 U.S.C. §1 et seq., as amended) (the “Trading With the Enemy Act”) or any of the foreign assets control regulations of the United States Treasury Department (31 C.F.R., Subtitle B, Chapter V, as amended) (the “Foreign Assets Control Regulations”) or any enabling legislation or executive order relating thereto (including, but not limited to (a) Executive order 13224 of September 21, 2001 Blocking Property and Prohibiting Transactions With Persons Who Commit, Threaten to Commit, or Support Terrorism (66 Fed. Reg. 49079 (2001)) (the “Executive Order”), (b) the Patriot Act and (c) the Criminal Code (R.S.C., 1985, c. C-46, as amended), Regulations Establishing a List of Entities (SOR/2002-284, as amended), Regulations Implementing the United Nations Resolutions on Taliban, ISIL (Da’esh) and Al-Qaida (SOR/99-444, as amended), Regulations Implementing the

United Nations Resolutions on the Suppression of Terrorism (SOR/2001-360, as amended), the Export and Import Permits Act (R.S.C. , 1985, c. E-19, as amended) and all related regulations. None of the Borrower or any of their Subsidiaries or other Affiliates is or will become a “blocked person” as described in the Executive Order, the Trading with the Enemy Act or the Foreign Assets Control Regulations or engages or will engage in any dealings or transactions, or be otherwise associated, with any such “blocked person”. None of the Borrower or any of their Subsidiaries or other Affiliates is or will become a “listed person” as described in the Criminal Code (R.S.C., 1985, c. C-46, as amended), Regulations Establishing a List of Entities (SOR/2002-284, as amended), Regulations Implementing the United Nations Resolutions on Taliban, ISIL (Da’esh) and Al-Qaida (SOR/99-444, as amended), or Regulations Implementing the United Nations Resolutions on the Suppression of Terrorism (SOR/2001-360, as amended), or engages or will engage in any dealings or transactions, or be otherwise associated, with any such “listed person”. 9.22 After Acquired Real Property. If any Borrower or Guarantor hereafter acquires fee simple title to any Real Property, such Real Property and related fixtures or other property is adjacent to, contiguous with or necessary or related to or used in connection with any Real Property then subject to a mortgage in favor of Agent, or if such Real Property is not adjacent to, contiguous with or related to or used in connection with such Real Property, then if such Real Property, at any location (or series of adjacent, contiguous or related locations, and regardless of the number of



 



111 LEGAL 4871-0055-7611v 22 parcels) has a fair market value in an amount equal to or greater than $250,000 (or if a Default or Event of Default has occurred and is continuing, then regardless of the fair market value of such assets), and excluding any Real Property subject to a lien permitted under Sections 9.8(e) and 9.8(l) hereof, without limiting any other rights of Agent or any Lender, or duties or obligations of any Borrower or Guarantor, promptly as reasonably practical upon Agent’s request, such Borrower or Guarantor shall execute and deliver to Agent a mortgage, deed of trust or deed to secure debt, as Agent may determine, in form and substance reasonably satisfactory to Agent and in form appropriate for recording in the real estate records of the jurisdiction in which such Real Property or other property is located granting to Agent a first lien and mortgage on and security interest in such Real Property, fixtures or other property (except for liens permitted under Section 9.8 hereof or as otherwise consented to in writing by Agent) and such other agreements, documents and instruments as Agent may reasonably require in connection therewith. 9.23 Costs and Expenses. Borrower and Guarantors shall pay to Agent on demand all reasonable and documented out-of-pocket costs, expenses and filing fees paid or payable in connection with the preparation, negotiation, execution, delivery, recording, syndication, administration, collection, liquidation, enforcement and defense of the Obligations, Agent’s rights in the Collateral, this Agreement, the other Financing Agreements and all other documents related hereto or thereto, including any amendments, supplements or consents which may hereafter be contemplated (whether or not executed) or entered into in respect hereof and thereof, including: subject to Section 6.5(b) (a) all costs and expenses of filing or recording (including UCC or PPSA financing statement filing fees and mortgage recording fees, if applicable); (b) costs and expenses and fees for insurance premiums, environmental audits, title insurance premiums, surveys, assessments, engineering reports and inspections, appraisal fees and search fees, background checks, costs and expenses of remitting loan

proceeds, collecting checks and other items of payment, and establishing and maintaining the Blocked Accounts, together with Agent’s customary charges and fees with respect thereto; (c) costs and expenses of preserving and protecting the Collateral; (d) costs and expenses paid or incurred in connection with obtaining payment of the Obligations, enforcing the security interests and liens of Agent, selling or otherwise realizing upon the Collateral, and otherwise enforcing the provisions of this Agreement and the other Financing Agreements or defending any claims made or threatened against Agent or any Lender arising out of the transactions contemplated hereby and thereby (including preparations for and consultations concerning any such matters); (e) after an Event of Default has occurred and is continuing, reasonable and documented out-of-pocket attorneys’ fees of Agent and the Lenders incurred in connection with obtaining payment of the Obligations, enforcing the security interests and liens of Agent, selling or otherwise realizing upon the Collateral, and otherwise enforcing the provisions of this Agreement and the other Financing Agreements or defending any claims made or threatened against Agent or any Lender arising out of the transactions contemplated hereby and thereby (including preparations for and consultations concerning any such matters) (limited to one primary counsel (to be retained by Agent) to Agent and all Lenders, taken as a whole, plus (x) if reasonably necessary, one local counsel in any relevant jurisdiction (which may include a single firm of counsel acting in multiple jurisdictions) and (y) in the case of an actual or perceived conflict of interest where such Person affected by such conflict informs Borrower of such conflict, in each case, a single additional firm of counsel in each relevant jurisdiction for all similarly situated affected Persons); (f) all out-of-pocket expenses and costs heretofore and from time to time hereafter incurred by Agent during the course of periodic field examinations of the Collateral and such Borrower’s or Guarantor’s operations, plus a per diem charge at Agent’s then standard rate



 



112 LEGAL 4871-0055-7611v 22 for Agent’s examiners in the field and office for no more than two (2) periodic field exams during a consecutive twelve (12) month period; provided, that, any field exam during the occurrence and continuance of an Event of Default shall be at the Borrower’ expense; and (g) the reasonable and documented out-of-pocket fees and disbursements of counsel (including legal assistants) to Agent in connection with any of the foregoing (limited to one primary counsel, plus, if reasonably necessary one local counsel in any relevant jurisdiction (which may include a single firm of counsel acting in multiple jurisdictions)). 9.24 Further Assurances. (a) In the case of the formation or acquisition by a Borrower or Guarantor of any Subsidiary (other than a Foreign Subsidiary) after the date hereof, as to any such Subsidiary, (i) the Borrower or Guarantor forming such Subsidiary shall cause any such Subsidiary to execute and deliver to Agent, the following (each in form and substance reasonably satisfactory to Agent), (A) an absolute and unconditional guarantee of payment of the Obligations in the form of a Guaranty (or a joinder or assumption agreement to the existing Guaranty), (B) a joinder to this Agreement granting to Agent a security interest and lien (except as otherwise consented to in writing by Agent) upon all of the assets of any such Subsidiary to the extent such assets constitute Collateral hereunder and subject to and in accordance with the terms hereof and with the lien priority required by the Financing Agreements and (C) such other agreements, documents and instruments as Agent may reasonably require in connection with the documents referred to above in order to make such Subsidiary a party to this Agreement as a “Borrower” or as a “Guarantor”, as Agent may determine, including, but not limited to, supplements and amendments hereto and to the other Financing Agreements (including, without limitation, any Borrower Joinder Agreement and/or Guarantor Joinder Agreement), authorization to file UCC financing statements, Collateral Access Agreements (subject to the requirements of Section 9.2 hereof) and other consents, waivers, acknowledgments and other agreements from third persons which

Agent may deem necessary or desirable in order to permit, protect and perfect its security interests in and liens upon the assets purchased, company resolutions and other organization and authorizing documents of such Person, and favorable opinions of counsel to such person and (ii) the Borrower or Guarantor forming such Subsidiary shall (A) execute and deliver to Agent, a supplement to this Agreement to which it is a party, in form and substance reasonably satisfactory to Agent, granting to Agent a pledge of and lien on all of the issued and outstanding shares of Capital Stock of any such Subsidiary with the lien priority required by the Financing Agreements, and (B) deliver the original stock certificates evidencing such shares of Capital Stock (or such other evidence as may be issued in the case of a limited liability company) to Agent, together with stock powers with respect thereto duly executed in blank (or the equivalent thereof in the case of a limited liability company in which such interests are certificated, or otherwise take such actions as Agent shall reasonably require with respect to Agent’s security interests therein). (b) In the case of an acquisition of assets (other than Capital Stock and Real Property) by a Borrower or Guarantor after the date hereof, Agent shall have received, in form and substance reasonably satisfactory to Agent, (i) evidence that Agent has valid and perfected security interests in and liens upon all purchased assets to the extent such assets constitute Collateral hereunder and subject to and in accordance with the terms hereof, and (ii) subject to Section 9.2 hereof, all Collateral Access Agreements and other consents, waivers, acknowledgments and other agreements from third persons which Agent may deem necessary or desirable in order to permit,



 



113 LEGAL 4871-0055-7611v 22 protect and perfect its security interests in and liens upon the assets purchased, (iii) in the case of a Material Permitted Acquisition, at the option of Agent, the agreement of the seller consenting to the collateral assignment by the Borrower or Guarantor purchasing such assets of all rights and remedies and claims for damages of such Borrower or Guarantor relating to the Collateral (including, without limitation, any bulk sales indemnification) under the agreements, documents and instruments relating to such acquisition and (iv) such other agreements, documents and instruments as Agent may require in connection with the documents referred to above, including, but not limited to, supplements and amendments hereto, company resolutions and other organization and authorizing documents and favorable opinions of counsel to such person. (c) At the request of Agent at any time and from time to time, Borrower and Guarantors shall, at their expense, duly execute and deliver, or cause to be duly executed and delivered, such further agreements, documents and instruments, and do or cause to be done such further acts as may be necessary or proper to evidence, perfect, maintain and enforce the security interests and the priority thereof in the Collateral and to otherwise effectuate the provisions or purposes of this Agreement or any of the other Financing Agreements. 9.25 Permitted Payments of Indebtedness. No Borrower and no Guarantor will, nor will it permit any Subsidiary to, make, directly or indirectly, any payment or other distribution (whether in cash, Securities or other property) of or in respect of principal of or interest on any Indebtedness (other than Indebtedness between any Borrower or Guarantor and Indebtedness permitted under Section 9.9(g)), or any payment or other distribution (whether in cash, Securities or other property), including any sinking fund or similar deposit, on account of the purchase, redemption, retirement, acquisition, cancellation or termination of any such Indebtedness, except: (a) payment of Indebtedness created under the Financing Agreements; (b) refinancings of Indebtedness to the extent permitted by Section 9.9(j); (c) payment of secured Indebtedness permitted under Section

9.10 that becomes due as a result of any sale or transfer of, or casualty, condemnation or taking with respect to, the property or assets securing such Indebtedness; (d) payoff of Indebtedness under the Boca Real Estate Note; and (e) payment of unsecured Indebtedness for the promissory notes related to the Eyce and DaVinci acquisitions. 9.26 [Reserved] 9.27 Term Loan Notes. If so requested by any Lender by written notice to the Borrower (with a copy to the Agent), the Borrower shall execute and deliver to such Lender (and/or, if applicable and if so specified in such notice, to any Person who is an assignee of such Lender



 



114 LEGAL 4871-0055-7611v 22 pursuant to Section 13.7) (promptly after such Borrower’s receipt of such notice) a Term Loan Note or Term Loan Notes to evidence such Lender’s Term Loans to such Borrower. 9.28 [Reserved]. 9.29 Post-Closing Obligations. Borrower shall deliver, or cause to be delivered, to Agent each of the agreements, documents, instruments and other items set forth on Schedule 9.29 hereto, in each case within the periods provided for therein (subject, in each case, to Agent’s right to extend such period in its sole discretion). 9.30 Dutch Fiscal Unity. (a) A fiscal unity (fiscale eenheid) for Dutch tax purposes, if any, shall consist of Loan Parties only. (b) If, at any time, a Dutch Obligor is part of a Dutch fiscal unity for corporate income tax purposes (a "Dutch Fiscal Unity") and such Dutch Fiscal Unity is, in respect of such Dutch Obligor, terminated (verbroken) or disrupted (beëindigd) as a result of or in connection with the Administrative Agent enforcing its rights under any security agreement, pledge agreement or other document, such Obligor shall, at the request of the Administrative Agent, together with the parent (moedermaatschappij) or deemed parent (aangewezen moedermaatschappij) of the Dutch Fiscal Unity, for no consideration and as soon as reasonably practicable, lodge a request with the relevant governmental authority to allocate and surrender any tax losses as referred to in Article 20 of the Dutch Corporate Income Tax Act 1969 (Wet op de vennootschapsbelasting 1969) and any interest expenses available for carry forward as referred to in Article 15b(5) to the Obligor leaving the Dutch Fiscal Unity, in each case to the extent such tax losses or interests are attributable (toerekenbaar) to such Obligor leaving the Dutch Fiscal Unity. SECTION 10. EVENTS OF DEFAULT AND REMEDIES 10.1 Events of Default. The occurrence or existence of any one or more of the following events are referred to herein individually as an “Event of Default”, and collectively as “Events of Default”: (a) (i) any Borrower fails to make any principal payment or any payment required under Section 2.2, in each case, after the same becomes due and payable, or any Borrower fails to pay any of the other Obligations (other than with

respect to principal payments) within two (2) Business Days after the same becomes due and payable, (ii) any Borrower or Guarantor fails to perform any of the covenants contained in Sections 9.7, 9.8, 9.9, 9.10, 9.11, 9.12, 9.17, or 9.26 of this Agreement, (iii) any Borrower or Guarantor fails to perform any of the covenants contained in Sections 9.1(a), 9.2, 9.3, 9.4, 9.5, 9.13, 9.17, 9.17, 9.19, 9.20 and 9.22 of this Agreement and such failure shall continue for five (5) Business Days; provided, that, such five (5) Business Days period shall not apply in the case of: (A) any failure to observe any such covenant which is not capable of being cured at all or within such five (5) Business Days period or which has been the subject of a prior failure within a six (6) month period or (B) an intentional breach by Borrower or any Guarantor of any such covenant or (iv) any Borrower or Guarantor fails to perform any of the terms, covenants, conditions or provisions contained in this Agreement or any of the other Financing Agreements other than those described in Sections 10.1(a)(i), 10.1(a)(ii) or 10.1(a)(iii)



 



115 LEGAL 4871-0055-7611v 22 above and Section 10.1(l) below and such failure shall continue unremedied for twenty (20) days after the earlier of (A) notice thereof from the Agent or (B) any Borrower’s or Guarantor’s knowledge of such breach; (b) any representation or warranty made by any Borrower or Guarantor to Agent or any Secured Party in this Agreement, the other Financing Agreements or any other written agreement, schedule, confirmatory assignment or otherwise, in each case relating to the Financing Agreements or the Term Loan, shall when made or deemed made be false or misleading in any material respect; (c) any Guarantor revokes or terminates or attempts to revoke or terminate any guarantee in favor of Agent or any Lender; (d) any judgment for the payment of money is rendered against any Borrower or Guarantor in excess of $100,000 in the aggregate (to the extent not covered by insurance) and shall remain undischarged or unvacated for a period in excess of forty-five (45) days or execution shall at any time not be effectively stayed, or any judgment other than for the payment of money, or injunction, attachment, garnishment or execution is rendered against any Borrower or Guarantor which would result in a Material Adverse Effect; (e) any Borrower or Guarantor makes a general assignment for the benefit of creditors, makes or sends notice of a bulk transfer or calls a meeting of its creditors or principal creditors in connection with a moratorium or adjustment of the Indebtedness due to them; (f) a case or proceeding under the bankruptcy laws of the United States of America now or hereafter in effect or under any insolvency, reorganization, receivership, readjustment of debt, dissolution or liquidation law or statute of any jurisdiction now or hereafter in effect including, without limitation, under any Canadian Debtor Relief Laws (whether at law or in equity) or under the Dutch Bankruptcy Act (Faillissementswet) is filed against any Borrower or Guarantor or all or any substantial part of its properties and such petition or application is not dismissed within sixty (60) days after the date of its filing or any Borrower or Guarantor by corporate action shall file any answer admitting or not contesting such

petition or application or indicates its consent to, acquiescence in or approval of, any such action or proceeding or the relief requested is granted sooner; (g) a case or proceeding under the bankruptcy laws of the United States of America now or hereafter in effect or under any insolvency, reorganization, receivership, readjustment of debt, dissolution or liquidation law or statute of any jurisdiction now or hereafter in effect including, without limitation, under any Canadian Debtor Relief Laws (whether at a law or equity) or under the Dutch Bankruptcy Act (Faillissementswet) is filed by any Borrower or Guarantor or for all or any substantial part of its property; (h) any default in respect any other Indebtedness of the Borrower or any Guarantor, the effect of which default is to cause, or to permit the holder or beneficiary of such Indebtedness to cause, with the giving of notice if required, such Indebtedness to become due prior to its stated maturity (other than Indebtedness owing to Agent and the Lenders hereunder), in any case in an amount in excess of $250,000, which default continues for more than the applicable



 



116 LEGAL 4871-0055-7611v 22 cure period, if any, with respect thereto; provided that (x) this clause shall not apply to secured Indebtedness that becomes due as a result of the voluntary sale or transfer of the property or assets securing such Indebtedness, if such sale or transfer is permitted hereunder and (y) any such default is unremedied and is not waived by the holders of such Indebtedness prior to acceleration of the Term Loan pursuant to this Section 10.1; (i) any material provision hereof or of any of the other Financing Agreements shall for any reason cease to be valid, binding and enforceable with respect to any party hereto or thereto (other than Agent) in accordance with its terms, or any such party shall challenge the enforceability hereof or thereof, or shall assert in writing, or take any action or fail to take any action based on the assertion that any provision hereof or of any of the other Financing Agreements has ceased to be or is otherwise not valid, binding or enforceable in accordance with its terms, or any security interest provided for herein or in any of the other Financing Agreements shall cease to be a valid and perfected security interest in any of the Collateral purported to be subject thereto (except as otherwise permitted herein or therein) with the priority required by the Financing Agreements; (j) an ERISA Event or a Canadian Pension Plan Termination Event shall occur which results in liability of any Borrower or Guarantor in an amount which would reasonably be expected to have a Material Adverse Effect; (k) any Change of Control; (l) fails at any time to comply with Section 6.6(b) of this Agreement; (m) any Credit Card Issuer or Credit Card Processor (i) withholds payment of amounts otherwise payable to any Borrower or Guarantor to fund a reserve account or otherwise hold as collateral, or shall require any Borrower or Guarantor to pay funds into a reserve account or for such Credit Card Issuer or Credit Card Processor to otherwise hold as collateral, or any Borrower or Guarantor shall provide a letter of credit to or in favor of such Credit Card Issuer or Credit Card Processor such that in the aggregate all of such funds in the reserve account, other amounts held as collateral and the amount of such letters of credit shall exceed an

aggregate for all Borrower and Guarantors of $250,000, or (ii) shall debit or deduct any amounts from any Deposit Account of any Borrower or Guarantor or (iii) shall send notice to a Borrower or Guarantor that it is ceasing to make or suspending payments to such Borrower or Guarantor of amounts due or to become due to any Borrower or Guarantor or (iv) shall send notice to any Borrower that it is terminating its arrangements with such Borrower or Guarantor or such arrangements, except where (A) the loss of services by a Credit Card Issuer or Credit Card Processor would not result in non- payment of amounts due to any Borrower or could not reasonably be expected to cause a Material Adverse Effect or (B) such Borrower or Guarantor shall have entered into arrangements with another Credit Card Issuer or Credit Card Processor, as the case may be, within forty-five (45) days after the date of any such notice; (n) any Cannabis License (each an “Affected Cannabis License”) (i) shall be revoked by a final non-appealable order by the state or municipality which shall have issued such Cannabis License, or any Governmental Authority shall have commenced a proceeding (whether administrative or judicial) to revoke such Cannabis License which shall not have been dismissed



 



117 LEGAL 4871-0055-7611v 22 or contested in good faith within forty-five (45) days of the commencement thereof, (ii) shall be suspended by such state or municipal Governmental Authority for a period in excess of forty-five (45) days or (iii) shall not be reissued or renewed by such state or municipal Governmental Authority upon the expiration thereof, provided that an Event of Default shall not occur under this clause (l) unless (x) the loss of such Affected Cannabis License results in a reduction on a pro forma basis of greater than 10% of consolidated revenues of the Borrower and the Subsidiaries, measured based on consolidated revenues as of the most recently ended Test Period, (y) the aggregate percentage reduction in such consolidated revenues attributable to (1) all Affected Cannabis Licenses (calculated for each Affected Cannabis License as set forth in the preceding clause (x)) and (2) all Affected Services Agreements (calculated for each Affected Services Agreement as set forth in clause (m)(x) below) exceeds 25% or (z) any Cannabis License is revoked, suspended or not reissued or renewed as a result of the fraud, willful misconduct, bad faith or intentional misrepresentation of the Borrower or any Subsidiary or their respective Related Parties; or (o) any Governmental Authority shall deliver written notice to the Borrower or any Subsidiary that it contests the legality of any Services Agreement or any material provision thereof or any Services Agreement shall otherwise be terminated (each such Services Agreement, an “Affected Services Agreement”), provided, that this clause (m) shall not apply with respect to any contest, inquiry or investigation to the extent that it is resolved or otherwise cured in all material respects within sixty (60) days after receipt of such notice by a Authorized Officer of the Borrower or such Subsidiary, provided, further that an Event of Default shall not occur under this clause (p) unless (x) such Affected Services Agreement accounted for greater than 10 % of consolidated revenues of the Borrower and the Subsidiaries, measured based on consolidated revenues as of the most recently ended fiscal month, (y) the aggregate percentage reduction in such consolidated revenues attributable to (1) all Affected

Services Agreements (calculated for each Affected Services Agreement as set forth in the preceding clause (x)) and (2) all Affected Cannabis Licenses (calculated for each Affected Cannabis License as set forth in clause (o)(x) above) exceeds 25% or (z) any Services Agreement is terminated a result of the fraud, willful misconduct, bad faith or intentional misrepresentation of the Borrower or any Subsidiary or their respective Related Parties. 10.2 Remedies. (a) At any time an Event of Default exists or has occurred and is continuing, Agent and Lenders shall have all rights and remedies provided in this Agreement, the other Financing Agreements, the UCC, the PPSA and other applicable law and in equity, all of which rights and remedies may be exercised without notice to or consent by any Borrower or Guarantor, except as such notice or consent is expressly provided for hereunder or required by applicable law. All rights, remedies and powers granted to Agent and Lenders hereunder, under any of the other Financing Agreements, the UCC, the PPSA or other applicable law, are cumulative, not exclusive and enforceable, in Agent’s discretion, alternatively, successively, or concurrently on any one or more occasions, and shall include, without limitation, the right to apply to a court of equity for an injunction to restrain a breach or threatened breach by any Borrower or Guarantor of this Agreement or any of the other Financing Agreements. Subject to Section 12 hereof, Agent may, and at the direction of the Required Lenders shall, at any time or times, proceed directly against any Borrower or Guarantor to collect the Obligations without prior recourse to the Collateral.



 



118 LEGAL 4871-0055-7611v 22 (b) Without limiting the foregoing, at any time an Event of Default has occurred and is continuing, Agent may, in its discretion, and upon the direction of the Required Lenders, shall (i) accelerate the payment of all Obligations and demand immediate payment thereof to Agent, for itself and the benefit of the Secured Parties (provided, that, upon the occurrence of any Event of Default described in Sections 10.1(f) and 10.1(g), all Obligations shall automatically become immediately due and payable), (ii) with or without judicial process or the aid or assistance of others, enter upon any premises on or in which any of the Collateral may be located and take possession of the Collateral or complete processing, manufacturing and repair of all or any portion of the Collateral, (iii) require any Borrower or Guarantor, at Borrower’ expense, to assemble and make available to Agent any part or all of the Collateral at any place and time designated by Agent, (iv) collect, foreclose, receive, appropriate, setoff and realize upon any and all Collateral, (v) remove any or all of the Collateral from any premises on or in which the same may be located for the purpose of effecting the sale, foreclosure or other disposition thereof or for any other purpose, (vi) sell, lease, transfer, assign, deliver or otherwise dispose of any and all Collateral (including entering into contracts with respect thereto, public or private sales at any exchange, broker’s board, at any office of Agent or elsewhere) at such prices or terms as Agent may deem reasonable, for cash, upon credit or for future delivery, with the Agent having the right to purchase the whole or any part of the Collateral at any such public sale, all of the foregoing being free from any right or equity of redemption of any Borrower or Guarantor, which right or equity of redemption is hereby expressly waived and released by Borrower and Guarantors, (vii) give notice of sole control or any other instruction under any Deposit Account Control Agreement (to the extent of Agent’s authority therefor under such Deposit Account Control Agreement), and/or (viii) terminate this Agreement. If any of the Collateral is sold or leased by Agent upon credit terms or for future delivery, the Obligations shall not be reduced as

a result thereof until payment therefor is finally collected by Agent. If notice of disposition of Collateral is required by law, ten (10) days’ prior notice by Agent to Borrower designating the time and place of any public sale or the time after which any private sale or other intended disposition of Collateral is to be made, shall be deemed to be reasonable notice thereof and Borrower and Guarantors waive any other notice. In the event Agent institutes an action to recover any Collateral or seeks recovery of any Collateral by way of prejudgment remedy, each Borrower and Guarantor waives the posting of any bond which might otherwise be required. Agent shall have no obligation to clean-up or otherwise prepare the Collateral for sale. Agent and each Lender shall use reasonable care with respect to the Collateral in its possession or under its control. The Agent shall be deemed to have exercised reasonable care in the custody and preservation of Collateral in its possession if such Collateral is accorded treatment substantially equal to that which the Agent accords its own property. Neither Agent nor any Lender shall have any other duty as to any Collateral in its possession or control or in the possession or control of any agent or nominee of Agent or such Lender, or any income thereon or as to the preservation of rights against prior parties or any other rights pertaining thereto. (c) At any time or times that an Event of Default has occurred and is continuing, Agent may, in its discretion, and upon the direction of the Required Lenders, Agent shall, enforce the rights of any Borrower or any Guarantor against any Account Debtor, secondary obligor or other obligor in respect of any of the Accounts or other Receivables. Without limiting the generality of the foregoing, Agent may, in its discretion, and upon the direction of the Required Lenders, Agent shall, at such time or times (i) notify any or all Account Debtors, secondary obligors or other obligor in respect thereof that the Receivables have been assigned to Agent and that Agent has a security interest therein and Agent may direct any or all Account Debtors,



 



119 LEGAL 4871-0055-7611v 22 secondary obligors and other obligors to make payment of Receivables directly to Agent, (ii) extend the time of payment of, compromise, settle or adjust for cash, credit, return of merchandise or otherwise, and upon any terms or conditions, any and all Receivables or other obligations included in the Collateral and thereby discharge or release the Account Debtor or any secondary obligors or other obligors in respect thereof without affecting any of the Obligations, (iii) demand, collect or enforce payment of any Receivables or such other obligations, but without any duty to do so, and Agent and Lenders shall not be liable for any failure to collect or enforce the payment thereof nor for the negligence of its agents or attorneys with respect thereto and (iv) take whatever other action Agent may deem necessary or desirable for the protection of its interests and the interests of Lenders. At any time that an Event of Default exists or has occurred and is continuing, at Agent’s request, all invoices and statements sent to any Account Debtor shall state that the Accounts and such other obligations have been assigned to Agent and are payable directly and only to Agent and any Borrower shall deliver to Agent such originals of documents evidencing the sale and delivery of goods or the performance of services giving rise to any Accounts as Agent may reasonably require. In the event any Account Debtor returns Inventory when an Event of Default exists or has occurred and is continuing, Borrower shall, upon Agent’s request, hold the returned Inventory in trust for Agent, segregate all returned Inventory from all of its other property, dispose of the returned Inventory solely according to Agent’s instructions, and not issue any credits, discounts or allowances with respect thereto without Agent’s prior written consent. (d) To the extent that applicable law imposes duties on Agent or any Lender to exercise remedies in a commercially reasonable manner (which duties cannot be waived under such law), each Borrower and Guarantor acknowledges and agrees that it is not commercially unreasonable for Agent or any Lender (i) to fail to incur expenses reasonably deemed significant by Agent or any Lender to prepare Collateral for

disposition or otherwise to complete raw material or work in process into finished goods or other finished products for disposition, (ii) to fail to obtain third party consents for access to Collateral to be disposed of, or to obtain or, if not required by other law, to fail to obtain consents of any Governmental Authority or other third party for the collection or disposition of Collateral to be collected or disposed of, (iii) to fail to exercise collection remedies against Account Debtors, secondary obligors or other Persons obligated on Collateral or to remove liens or encumbrances on or any adverse claims against Collateral, (iv) to exercise collection remedies against Account Debtors and other Persons obligated on Collateral directly or through the use of collection agencies and other collection specialists, (v) to advertise dispositions of Collateral through publications or media of general circulation, whether or not the Collateral is of a specialized nature, (vi) to contact other Persons, whether or not in the same business as any Borrower or Guarantor, for expressions of interest in acquiring all or any portion of the Collateral, (vii) to hire one or more professional auctioneers to assist in the disposition of Collateral, whether or not the collateral is of a specialized nature, (viii) to dispose of Collateral by utilizing Internet sites that provide for the auction of assets of the types included in the Collateral or that have the reasonable capability of doing so, or that match buyers and sellers of assets, (ix) to dispose of assets in wholesale rather than retail markets, (x) to disclaim disposition warranties, such as title, possession or quiet enjoyment, (xi) to purchase insurance or credit enhancements to insure Agent or Lenders against risks of loss, collection or disposition of Collateral or to provide to Agent or Lenders a guaranteed return from the collection or disposition of Collateral, or (xii) to the extent deemed appropriate by Agent, to obtain the services of other brokers, investment bankers, consultants and other professionals to assist Agent in the collection or disposition of any



 



120 LEGAL 4871-0055-7611v 22 of the Collateral. Each Borrower and Guarantor acknowledges that the purpose of this Section is to provide non-exhaustive indications of what actions or omissions by Agent or any Lender would not be commercially unreasonable in the exercise by Agent or any Lender of remedies against the Collateral and that other actions or omissions by Agent or any Lender shall not be deemed commercially unreasonable solely on account of not being indicated in this Section. Without limitation of the foregoing, nothing contained in this Section shall be construed to grant any rights to any Borrower or Guarantor or to impose any duties on Agent or Lenders that would not have been granted or imposed by this Agreement or by applicable law in the absence of this Section. Agent, on behalf of the Lenders, may comply with any applicable state, provincial, territorial or federal law requirements in connection with a disposition of the Collateral and compliance will not be considered to adversely affect the commercial reasonableness of any sale of the Collateral. (e) Agent may apply the cash proceeds of Collateral actually received by Agent from any sale, lease, foreclosure or other disposition of the Collateral to payment of the Obligations, in whole or in part and in such order as Agent may elect, whether or not then due. Borrower and Guarantors shall remain liable to Agent and Lenders for the payment of any deficiency with interest at the highest rate provided for herein and, subject to Section 9.23, all costs and expenses of collection or enforcement, including attorneys’ fees and expenses. (f) Without limiting the foregoing, upon the occurrence of an Event of Default, Agent may, at its option, establish such Reserves as Agent determines without limitation or restriction, notwithstanding anything to the contrary provided herein. 10.3 Borrower and Guarantors’ Obligations Upon Default. Upon the request of Agent after the occurrence and during the continuance of an Event of Default, each Borrower and Guarantor will: (a) assemble and make available to Agent the Collateral and all books and records relating thereto at any place or places specified by Agent, whether at a Borrower’s or Guarantor’s premises or elsewhere; (b) permit Agent,

by Agent’s representatives and agents, to enter, occupy and use any premises where all or any part of the Collateral, or the books and records relating thereto, or both, are located, to take possession of all or any part of the Collateral or the books and records relating thereto, or both, to remove all or any part of the Collateral or the books and records relating thereto, or both, and to conduct sales of the Collateral, without any obligation to pay the Borrower or Guarantor for such use and occupancy. 10.4 Grant of Intellectual Property License. For the purpose of enabling the Agent to exercise the rights and remedies under this Section 10 and under any other Financing Agreement at such time as Agent shall be lawfully entitled to exercise such rights and remedies, each Borrower and Guarantor hereby (a) grants to Agent, for the benefit of Agent and the Lenders, to the extent licensable and to the extent that the same would not conflict with or, under applicable law and the terms of such agreement, result in the invalidity or breach of any agreements (other than any agreement between any Borrower or any Guarantor) or otherwise result in the revocation, cancellation, abandonment, infringement, unenforceability, misappropriation or dilution or impair the validity or enforceability, of any rights in any Intellectual Property forming the subject thereof,



 



121 LEGAL 4871-0055-7611v 22 an irrevocable, nonexclusive license (exercisable without payment of royalty or other compensation to any Borrower or Guarantor) to use, license or sublicense any Intellectual Property rights now owned or hereafter acquired by such Borrower or Guarantor, and wherever the same may be located, and including in such license access to all media in which any of the licensed items may be recorded or stored and to all computer software and programs used for the compilation or printout thereof and (b) irrevocably agrees that Agent may sell any of such Borrower’s or Guarantor’s Inventory directly to any person, including without limitation persons who have previously purchased the Borrower’s or Guarantor’s Inventory from such Borrower or Guarantor and in connection with any such sale or other enforcement of Agent’s rights under this Agreement, may sell Inventory which bears any trademark owned by or licensed to such Borrower or Guarantor and any Inventory that is covered by any copyright owned by or licensed to such Borrower or Guarantor and Agent may finish any work in process and affix any trademark owned by or licensed to such Borrower or Guarantor and sell such Inventory as provided herein. SECTION 11. JURY TRIAL WAIVER; OTHER WAIVERS AND CONSENTS; GOVERNING LAW 11.1 Governing Law; Choice of Forum; Service of Process; Jury Trial Waiver. (a) The validity, interpretation and enforcement of this Agreement and, unless otherwise provided therein, the other Financing Agreements and any dispute arising out of the relationship between the parties hereto, whether in contract, tort, equity or otherwise, shall be governed by the internal laws of the State of New York (except for any Financing Agreements which are specifically stated to be governed by the laws of a different jurisdiction) but excluding any principles of conflicts of law or other rule of law that would cause the application of the law of any jurisdiction other than the laws of the State of New York. (b) Borrower, Guarantors, Agent and Lenders irrevocably consent and submit to the non-exclusive jurisdiction of the State of New York and the State and Federal courts located in the Borough of

Manhattan, County of New York, State of New York and the United States District Court for the Southern District of New York whichever Agent may elect, and waive any objection based on venue or forum non conveniens with respect to any action instituted therein arising under this Agreement or any of the other Financing Agreements or in any way connected with or related or incidental to the dealings of the parties hereto in respect of this Agreement or any of the other Financing Agreements or the transactions related hereto or thereto, in each case whether now existing or hereafter arising, and whether in contract, tort, equity or otherwise, and agree that any dispute with respect to any such matters shall be heard only in the courts described above (except that Agent and Lenders shall have the right to bring any action or proceeding against any Borrower or Guarantor or its or their property in the courts of any other jurisdiction which Agent deems necessary or appropriate in order to realize on the Collateral or to otherwise enforce its rights against any Borrower or Guarantor or its or their property). (c) Each Borrower and Guarantor hereby waives personal service of any and all process upon it and consents that all such service of process may be made by certified mail (return receipt requested) directed to its address for notices pursuant to Section 13.3 and service so made shall be deemed to be completed five (5) days after the same shall have been so deposited in the U.S. mails, or, at Agent’s option, by service upon any Borrower or Guarantor (or Borrower



 



122 LEGAL 4871-0055-7611v 22 on behalf of such Borrower or Guarantor) in any other manner provided under the rules of any such courts. (d) BORROWER, GUARANTORS, AGENT AND LENDERS EACH HEREBY WAIVES ANY RIGHT TO TRIAL BY JURY OF ANY CLAIM, DEMAND, ACTION OR CAUSE OF ACTION ARISING UNDER THIS AGREEMENT OR ANY OF THE OTHER FINANCING AGREEMENTS OR IN ANY WAY CONNECTED WITH OR RELATED OR INCIDENTAL TO THE DEALINGS OF THE PARTIES HERETO IN RESPECT OF THIS AGREEMENT OR ANY OF THE OTHER FINANCING AGREEMENTS OR THE TRANSACTIONS RELATED HERETO OR THERETO IN EACH CASE WHETHER NOW EXISTING OR HEREAFTER ARISING, AND WHETHER IN CONTRACT, TORT, EQUITY OR OTHERWISE. BORROWER, GUARANTORS, AGENT AND LENDERS EACH HEREBY AGREES AND CONSENTS THAT ANY SUCH CLAIM, DEMAND, ACTION OR CAUSE OF ACTION SHALL BE DECIDED BY COURT TRIAL WITHOUT A JURY AND THAT ANY BORROWER, ANY GUARANTOR, AGENT OR ANY LENDER MAY FILE AN ORIGINAL COUNTERPART OF A COPY OF THIS AGREEMENT WITH ANY COURT AS WRITTEN EVIDENCE OF THE CONSENT OF THE PARTIES HERETO TO THE WAIVER OF THEIR RIGHT TO TRIAL BY JURY. (e) Agent and Lenders shall not have any liability to any Borrower or Guarantor (whether in tort, contract, equity or otherwise) for losses suffered by such Borrower or Guarantor in connection with, arising out of, or in any way related to the transactions or relationships contemplated by this Agreement, or any act, omission or event occurring in connection herewith, unless it is determined by a final and non-appealable judgment or court order binding on such Agent or such Lender, as applicable, that the losses were the result of acts or omissions constituting gross negligence or willful misconduct. In any such litigation, Agent and Lenders shall be entitled to the benefit of the rebuttable presumption that it acted in good faith and with the exercise

of ordinary care in the performance by it of the terms of this Agreement. Each Borrower and Guarantor: (i) certifies that neither Agent, any Lender, nor any representative, agent or attorney acting for or on behalf of Agent or any Lender has represented, expressly or otherwise, that Agent and Lenders would not, in the event of litigation, seek to enforce any of the waivers provided for in this Agreement or any of the other Financing Agreements and (ii) acknowledges that in entering into this Agreement and the other Financing Agreements, Agent and Lenders are relying upon, among other things, the waivers and certifications set forth in this Section 11.1 and elsewhere herein and therein. (f) If, for the purposes of obtaining judgment in any court, it is necessary to convert a sum due hereunder or any other Financing Agreement in one currency into another currency, the rate of exchange used shall be that at which in accordance with normal banking procedures Agent could purchase the first currency with such other currency on the Business Day preceding that on which final judgment is given. The obligation of any Loan Party in respect of any such sum due from it to Agent or the Lenders hereunder or under the other Financing Agreements shall, notwithstanding any judgment in a currency (the “Judgment Currency”) other than that in which such sum is denominated in accordance with the applicable provisions of this Agreement (the “Agreement Currency”), be discharged only to the extent that on the Business Day following receipt by the applicable Agent of any sum adjudged to be so due in the Judgment Currency, the applicable Agent may in accordance with normal banking procedures purchase the



 



123 LEGAL 4871-0055-7611v 22 Agreement Currency with the Judgment Currency. If the amount of the Agreement Currency so purchased is less than the sum originally due to the applicable Agent from the applicable Loan Party in the Agreement Currency, the Borrower agrees, as a separate obligation and notwithstanding any such judgment, to indemnify Agent or the Person to whom such obligation was owing against such loss. If the amount of the Agreement Currency so purchased is greater than the sum originally due to Agent in such currency, Agent agrees to return the amount. 11.2 Waiver of Notices. Each Borrower and Guarantor hereby expressly waives demand, presentment, protest and notice of protest and notice of dishonor with respect to any and all Instruments and Chattel Paper, included in or evidencing any of the Obligations or the Collateral, and any and all other demands and notices of any kind or nature whatsoever with respect to the Obligations, the Collateral and this Agreement, except such as are expressly provided for herein. No notice to or demand on any Borrower or Guarantor which Agent or any Lender may elect to give shall entitle such Borrower or Guarantor to any other or further notice or demand in the same, similar or other circumstances. Each Borrower and Guarantor hereby waives notice of the time and place of any public sale or the time after which any private sale or other disposition of all or any part of the Collateral may be made. To the extent such notice may not be waived under applicable law, any notice made shall be deemed reasonable if sent to the Borrower and Guarantors, addressed as set forth in Section 13.3, at least ten days prior to (i) the date of any such public sale or (ii) the time after which any such private sale or other disposition may be made. 11.3 Collateral Waivers. To the maximum extent permitted by applicable law, each Borrower and Guarantor waives all claims, damages, and demands against Agent or any Lender arising out of the repossession, retention or sale of the Collateral, except such as arise solely out of the gross negligence, bad faith or willful misconduct of Agent or such Lender as finally determined by a court of competent jurisdiction. To the extent it may lawfully do

so, each Borrower and Guarantor absolutely and irrevocably waives and relinquishes the benefit and advantage of, and covenants not to assert against Agent or any Lender, any valuation, stay, appraisal, extension, moratorium, redemption or similar laws and any and all rights or defenses it may have as a surety now or hereafter existing which, but for this provision, might be applicable to the sale of any Collateral made under the judgment, order or decree of any court, or privately under the power of sale conferred by this Agreement, or otherwise. 11.4 Amendments and Waivers. (a) Neither this Agreement nor any other Financing Agreement nor any terms hereof or thereof may be amended, waived, discharged or terminated unless such amendment, waiver, discharge or termination is in writing signed by Agent and the Required Lenders or at Agent’s option, by Agent with the authorization or consent of the Required Lenders, and, other than with respect to any provision of Section 12 of this Agreement, by any Borrower, and such amendment, waiver, discharge or termination shall be effective and binding as to all Lenders only in the specific instance and for the specific purpose for which given; except, that, no such amendment, waiver, discharge or termination shall: (i) reduce the Interest Rate (including by amendment of such definition or any component definition) or any fees hereunder or the Fee Letter or extend the time of payment



 



124 LEGAL 4871-0055-7611v 22 of principal, interest or any fees or reduce the principal amount hereunder of the Term Loan, in each case without the consent of each Lender directly affected thereby; (ii) amend Maturity Date (including any component definition) in a manner to extend, or extend any other date of scheduled payment without the consent of each Lender directly affected thereby; (iii) release all of substantially all of the Collateral (except as expressly permitted or required hereunder or under any of the other Financing Agreements or applicable law and except as permitted under Section 9.12 hereof), without the consent of Agent and all of the Lenders; (iv) reduce any percentage specified in the definition of Required Lenders or amend the definition of Pro Rata Share without the consent of Agent and all of Lenders; (v) consent to the assignment or transfer by any Borrower or Guarantor of any of their rights and obligations under this Agreement, without the consent of Agent and all of Lenders; (vi) amend, modify or waive any provision of Section 6.4, without the consent of Agent and all of the Lenders; (vii) subordinate the Obligations hereunder or the liens granted hereunder or under the other Financing Agreements, to any other Indebtedness or lien, as the case may be (except for the liens permitted in Section 9.8 hereof having priority by operation of law), without the consent of Agent and all of the Lenders; (viii) amend, modify or waive any terms of this Section 11.4 hereof, without the consent of Agent and all of the Lenders; or (ix) amend or modify any provision of Section 10.1 (exclusive of any definitions set forth therein), without the consent of Agent and Required Lenders (except that waivers of any provision of Section 10.1 shall only require the consent of the Required Lenders). (b) Notwithstanding anything to the contrary contained in Section 9.12 above, Agent may, in its discretion and without the consent of the any Lenders, amend or otherwise modify the Borrowing Base, the Reserves or any of their respective components which amendments or modifications have the effect of increasing the Borrowing Base, decreasing the Reserves or otherwise increasing the amounts available for borrowing hereunder to the extent that such amendment or modification is made

to undo changes made after the date hereof and restore the Borrowing Base, Reserves or other components thereof back to a level or standard, as applicable, that exists on the date hereof if the reason for such reduction or increase established after the date hereof no longer exists, as determined by Agent. (c) Agent and Lenders shall not, by any act, delay, omission or otherwise be deemed to have expressly or impliedly waived any of its or their rights, powers and/or remedies unless such waiver shall be in writing and signed as provided herein. Any such waiver shall be enforceable only to the extent specifically set forth therein. A waiver by Agent or any Lender of



 



125 LEGAL 4871-0055-7611v 22 any right, power and/or remedy on any one occasion shall not be construed as a bar to or waiver of any such right, power and/or remedy which Agent or any Lender would otherwise have on any future occasion, whether similar in kind or otherwise. (d) The consent of Agent shall be required for any amendment, waiver or consent affecting the rights or duties of Agent hereunder or under any of the other Financing Agreements, in addition to the consent of the Lenders otherwise required by this Section and the exercise by Agent of any of its rights hereunder with respect to Reserves or Eligible Accounts, Eligible Inventory or Eligible Credit Card Receivables shall not be deemed an amendment to the advance rates provided for in this Section 11.4. Notwithstanding anything to the contrary contained in Section 9.12 above, (i) in the event that Agent shall agree that any items otherwise required to be delivered to Agent as a condition of the Term Loan hereunder may be delivered after the date hereof, Agent may, in its discretion, agree to extend the date for delivery of such items or take such other action as Agent may deem appropriate as a result of the failure to receive such items as Agent may determine or may waive any Event of Default as a result of the failure to receive such items, in each case without the consent of any Lender and (ii) Agent may consent to any change in the type of organization, jurisdiction of organization or other legal structure of any Borrower, Guarantor or any of their Subsidiaries and amend the terms hereof or of any of the other Financing Agreements as may be necessary or desirable to reflect any such change, in each case without the approval of any Lender. 11.5 Waiver of Counterclaims. Each Borrower and Guarantor waives all rights to interpose any claims, deductions, setoffs or counterclaims of any nature (other than compulsory counterclaims) in any action or proceeding with respect to this Agreement, the Obligations, the Collateral or any matter arising therefrom or relating hereto or thereto. 11.6 Indemnification. Each Borrower and Guarantor shall, jointly and severally, indemnify and hold Agent and each Lender, and their respective officers, directors, agents, employees, advisors and

counsel and their respective Affiliates (each such Person being an “Indemnitee”), harmless from and against any and all losses, claims, damages, liabilities, costs or expenses (including reasonable and documented out-of-pocket attorneys’ fees and expenses) imposed on, incurred by or asserted against any of them in connection with any litigation, investigation, claim or proceeding commenced or threatened related to the negotiation, preparation, execution, delivery, enforcement, performance or administration of this Agreement, any other Financing Agreements, or any undertaking or proceeding related to any of the transactions contemplated hereby or any act, omission, event or transaction related or attendant thereto, including amounts paid in settlement, court costs, and the reasonable and documented out- of-pocket fees and expenses of counsel except that Borrower and Guarantors shall not have any obligation under this Section 11.6 to indemnify an Indemnitee with respect to a matter covered hereby resulting from the gross negligence, bad faith or willful misconduct of such Indemnitee (but without limiting the obligations of Borrower or Guarantors as to any other Indemnitee). To the extent that the undertaking to indemnify, pay and hold harmless set forth in this Section may be unenforceable because it violates any law or public policy, Borrower and Guarantors shall pay the maximum portion which it is permitted to pay under applicable law to Agent and Lenders in satisfaction of indemnified matters under this Section. To the extent permitted by applicable law, no Borrower or Guarantor shall assert, and each Borrower and Guarantor hereby waives, any claim against any Indemnitee, on any theory of liability for special, indirect, consequential or punitive



 



126 LEGAL 4871-0055-7611v 22 damages (as opposed to direct or actual damages) arising out of, in connection with, or as a result of, this Agreement, any of the other Financing Agreements or any undertaking or transaction contemplated hereby. Absent gross negligence, bad faith or willful misconduct, no Indemnitee referred to above shall be liable for any damages arising from the use by unintended recipients of any information or other materials distributed by it through telecommunications, electronic or other information transmission systems in connection with this Agreement or any of the other Financing Agreements or the transaction contemplated hereby or thereby. All amounts due under this Section shall be payable upon demand. The foregoing indemnity shall survive the payment of the Obligations and the termination or non-renewal of this Agreement. This Section 11.6 shall not apply with respect to Taxes other than any Taxes that represent losses, claims, damages, etc. arising from any non-Tax claim. SECTION 12. THE AGENT 12.1 Appointment, Powers and Immunities. Each Secured Party irrevocably designates, appoints and authorizes WhiteHawk to act as Agent hereunder and under the other Financing Agreements with such powers as are specifically delegated to Agent by the terms of this Agreement and of the other Financing Agreements, together with such other powers as are reasonably incidental thereto. Agent (a) shall have no duties or responsibilities except those expressly set forth in this Agreement and in the other Financing Agreements, and shall not by reason of this Agreement or any other Financing Agreement be a trustee or fiduciary for any Secured Party; (b) shall not be responsible to Secured Parties for any recitals, statements, representations or warranties contained in this Agreement or in any of the other Financing Agreements, or in any certificate or other document referred to or provided for in, or received by any of them under, this Agreement or any other Financing Agreement, or for the value, validity, effectiveness, genuineness, enforceability or sufficiency of this Agreement or any other Financing Agreement or any other document referred to or provided for herein or therein or for any failure by any Borrower or

any Guarantor or any other Person to perform any of its obligations hereunder or thereunder; and (c) shall not be responsible to Secured Parties for any action taken or omitted to be taken by it hereunder or under any other Financing Agreement or under any other document or instrument referred to or provided for herein or therein or in connection herewith or therewith, except for its own gross negligence or willful misconduct as determined by a final non-appealable judgment of a court of competent jurisdiction. Agent may employ agents and attorneys in fact and shall not be responsible for the negligence or misconduct of any such agents or attorneys in fact selected by it in good faith. Agent may deem and treat the payee of any note as the holder thereof for all purposes hereof unless and until the assignment thereof pursuant to an agreement (if and to the extent permitted herein) in form and substance satisfactory to Agent shall have been delivered to and acknowledged by Agent. 12.2 Reliance by Agent. Agent shall be entitled to rely upon any certification, notice or other communication (including any thereof by telephone, telecopy, telex, telegram or cable) reasonably believed by it to be genuine and correct and to have been signed or sent by or on behalf of the proper Person or Persons, and upon advice and statements of legal counsel, independent accountants and other experts selected by Agent. As to any matters not expressly provided for by this Agreement or any other Financing Agreement, Agent shall in all cases be fully protected in acting, or in refraining from acting, hereunder or thereunder in accordance with instructions given by the Required Lenders or all of Lenders as is required in such circumstance, and such instructions



 



127 LEGAL 4871-0055-7611v 22 of such Agents and any action taken or failure to act pursuant thereto shall be binding on all Lenders. 12.3 Events of Default. (a) Agent shall not be deemed to have knowledge or notice of the occurrence of a Default or an Event of Default or other failure of a condition precedent to the Term Loan hereunder, unless and until Agent has actual knowledge or same and has received written notice from a Lender or Borrower specifying such Event of Default or any unfulfilled condition precedent, and stating that such notice is a “Notice of Default or Failure of Condition” (each a “Notice of Default or Failure of Condition”). In the event that Agent obtains actual knowledge or receives such a Notice of Default or Failure of Condition, Agent shall give prompt notice thereof to the Lenders. Agent shall (subject to Section 12.7) take such action with respect to any such Event of Default or failure of condition precedent as shall be directed by the Required Lenders to the extent provided for herein; provided, that, unless and until Agent shall have received such directions, Agent may (but shall not be obligated to) take such action, or refrain from taking such action, with respect to or by reason of such Event of Default or failure of condition precedent, as it shall deem advisable in the best interest of Lenders. (b) Except with the prior written consent of Agent, no Secured Party may assert or exercise any enforcement right or remedy in respect of the Term Loan or other Obligations, as against any Borrower or Guarantor or any of the Collateral or other property of any Borrower or Guarantor. 12.4 Whitehawk in its Individual Capacity. At any time Whitehawk (or any successor acting as Agent) is a Lender hereunder, then with respect to its Term Loan Commitment and its Term Loan Outstandings hereunder from time to time, if any, so long as Whitehawk (or such successor) shall be a Lender hereunder, it shall have the same rights and powers hereunder as any other Lender and may exercise the same as though it were not acting as Agent, and the term “Lender” or “Lenders” shall, unless the context otherwise indicates, include Whitehawk (or such successor) in its individual capacity as Lender hereunder. Whitehawk (and any successor acting as

Agent) and its Affiliates may (without having to account therefor to any Lender) lend money to, make investments in and generally engage in any kind of business with Borrower (and any of its Subsidiaries or Affiliates) as if it were not acting as Agent, and Whitehawk and its Affiliates may accept fees and other consideration from any Borrower or Guarantor and any of its Subsidiaries and Affiliates for services in connection with this Agreement or otherwise without having to account for the same to Lenders. 12.5 Indemnification. (a) Neither the Agent nor any of its Related Parties shall be (i) liable for any action taken or omitted to be taken by such party or any of its Related Parties under or in connection with this Agreement or the other Financing Agreements (x) with the consent of or at the request of the Required Lenders (or such other number or percentage of the Lenders as shall be necessary, or as the Agent shall reasonably believe in good faith to be necessary, under the circumstances as provided in the Financing Agreements) (except to the extent the Agent or such Related Party shall have acted with gross negligence or willful misconduct with respect thereto (such absence to be



 



128 LEGAL 4871-0055-7611v 22 presumed unless otherwise determined by a court of competent jurisdiction in a final and non- appealable judgment)) or (y) in the absence of its own gross negligence or willful misconduct (such absence to be presumed unless otherwise determined by a court of competent jurisdiction by a final and non-appealable judgment) or (ii) responsible in any manner to any of the Lenders for any recitals, statements, representations or warranties made by any Loan Party or any officer thereof contained in this Agreement or any other Financing Agreement or in any certificate, report, statement or other document referred to or provided for in, or received by the Agent under or in connection with, this Agreement or any other Financing Agreement or for the value, validity, effectiveness, genuineness, enforceability or sufficiency of this Agreement or any other Financing Agreement or for any failure of any Loan Party to perform its obligations hereunder or thereunder. (b) Lenders agree to indemnify Agent (to the extent not reimbursed by Borrower hereunder and without limiting any obligations of Borrower hereunder) ratably, in accordance with their Pro Rata Shares of the Term Loan, for any and all claims of any kind and nature whatsoever that may be imposed on, incurred by or asserted against Agent (including by any Lender) arising out of or by reason of any investigation in or in any way relating to or arising out of this Agreement or any other Financing Agreement or any other documents contemplated by or referred to herein or therein or the transactions contemplated hereby or thereby (including the costs and expenses that Agent is obligated to pay hereunder) or the enforcement of any of the terms hereof or thereof or of any such other documents, provided, that, no Lender shall be liable for any of the foregoing to the extent it arises from the gross negligence or willful misconduct of the party to be indemnified as determined by a final non-appealable judgment of a court of competent jurisdiction. The foregoing indemnity shall survive the payment of the Obligations and the termination or non-renewal of this Agreement. 12.6 Non-Reliance on Agent and Other Lenders. Each Secured Party agrees that it has, independently

and without reliance on Agent or any other Secured Party, and based on such documents and information as it has deemed appropriate, made its own credit analysis of Borrower and Guarantors and has made its own decision to enter into this Agreement and that it will, independently and without reliance upon Agent or any other Secured Party, and based on such documents and information as it shall deem appropriate at the time, continue to make its own analysis and decisions in taking or not taking action under this Agreement or any of the other Financing Agreements. Agent shall not be required to keep itself informed as to the performance or observance by any Borrower or Guarantor of any term or provision of this Agreement or any of the other Financing Agreements or any other document referred to or provided for herein or therein or to inspect the properties or books of any Borrower or Guarantor. Agent will use reasonable efforts to provide Lenders with any information received by Agent from any Borrower or Guarantor which is required to be provided to Lenders or deemed to be requested by Lenders hereunder and with a copy of any Notice of Default or Failure of Condition received by Agent from any Borrower or any Lender; provided, that, Agent shall not be liable to any Lender for any failure to do so, except to the extent that such failure is attributable to Agent’s own gross negligence or willful misconduct as determined by a final non-appealable judgment of a court of competent jurisdiction. Except for notices, reports and other documents expressly required to be furnished to Lenders by Agent or deemed requested by Lenders hereunder (including the documents provided for in Section 12.9 hereof), Agent shall not have any duty or responsibility to



 



129 LEGAL 4871-0055-7611v 22 provide any Lender with any other credit or other information concerning the affairs, financial condition or business of any Borrower or Guarantor that may come into the possession of Agent. 12.7 Failure to Act. Except for action expressly required of Agent hereunder and under the other Financing Agreements, Agent shall in all cases be fully justified in failing or refusing to act hereunder and thereunder unless it shall receive further assurances to its satisfaction from Lenders of their indemnification obligations under Section 12.5 hereof against any and all liability and expense that may be incurred by it by reason of taking or continuing to take any such action. 12.8 Concerning the Collateral and the Related Financing Agreements. Each Secured Party authorizes and directs Agent to enter into this Agreement and the other Financing Agreements. Each Secured Party agrees that any action taken by Agent or Required Lenders in accordance with the terms of this Agreement or the other Financing Agreements and the exercise by Agent or Required Lenders of their respective powers set forth therein or herein, together with such other powers that are reasonably incidental thereto, shall be binding upon all of the Secured Parties. 12.9 Field Audit, Examination Reports and other Information; Disclaimer by Lenders. By signing this Agreement, each Lender: (a) is deemed to have requested that Agent furnish such Lender (and Agent agrees that it will furnish to such Lender), promptly after it becomes available, a copy of each field audit or examination report and report with respect to the Borrowing Base prepared or received by Agent (each field audit or examination report and report with respect to the Borrowing Base being referred to herein as a “Report” and collectively, “Reports”), appraisals with respect to the Collateral and financial statements with respect to the Borrower and its Subsidiaries received by Agent; (b) expressly agrees and acknowledges that Agent (i) does not make any representation or warranty as to the accuracy of any Report, appraisal or financial statement or (ii) shall not be liable for any information contained in any Report, appraisal or financial statement; (c) expressly agrees and acknowledges

that the Reports are not comprehensive audits or examinations, that Agent or any other party performing any audit or examination will inspect only specific information regarding Borrower and Guarantors and will rely significantly upon Borrower’ and Guarantors’ books and records, as well as on representations of Borrower’ and Guarantors’ personnel; and (d) agrees to keep all Reports confidential and strictly for its internal use in accordance with the terms of Section 13.5 hereof, and not to distribute or use any Report in any other manner. 12.10 Collateral Matters. (a) Agent may, at its option, from time to time, at any time on or after an Event of Default and for so long as the same is continuing, make such disbursements and advances (“Special Agent Advances”) which Agent, in its sole discretion, (i) deems necessary or desirable either to preserve or protect the Collateral or any portion thereof or (ii) to enhance the likelihood



 



130 LEGAL 4871-0055-7611v 22 or maximize the amount of repayment by Borrower and Guarantors of the Term Loan and other Obligations. All Special Agent Advances made pursuant to this Section 12.10 shall (i) be repaid within ninety (90) days after the date such Special Agent Advance is made, except as Required Lenders may otherwise agree, (ii) be repayable on demand and together with all interest thereon shall constitute Obligations secured by the Collateral and (iii) bear interest at the rate specified in clause (c)(ii) of the definition of “Interest Rate”. Without limitation of its obligations pursuant to Section 6.10, each Lender agrees that it shall make available to Agent, upon Agent’s demand, in immediately available funds, the amount equal to such Lender’s Pro Rata Share of each such Special Agent Advance. If such funds are not made available to Agent by such Lender, such Lender shall be deemed a Defaulting Lender and Agent shall be entitled to recover such funds, on demand from such Lender together with interest thereon for each day from the date such payment was due until the date such amount is paid to Agent at the Federal Funds Rate for each day during such period (as published by the Federal Reserve Bank of New York or at Agent’s option based on the arithmetic mean determined by Agent of the rates for the last transaction in overnight Federal funds arranged prior to 9:00 a.m. (New York City time) on that day by each of the three leading brokers of Federal funds transactions in New York City selected by Agent) and if such amounts are not paid within three (3) days of Agent’s demand, at the highest Interest Rate provided for in Section 3.1 hereof. (b) Lenders hereby irrevocably authorize Agent, at its option and in its discretion to release any security interest in, mortgage or lien upon, any of the Collateral (i) upon termination of the Term Loan Commitments and Payment in Full of the Obligations (other than indemnification and other contingent obligations not yet accrued at such time), or (ii) constituting property being sold or disposed of if Borrower or any Borrower or Guarantor certifies to Agent that the sale or disposition is made in compliance with Section 9.7 hereof (and Agent may rely conclusively on any such certificate, without

further inquiry), or (iii) constituting property in which any Borrower or Guarantor did not own an interest at the time the security interest, mortgage or lien was granted or at any time thereafter, or (iv) having a value in the aggregate in any twelve (12) month period of less than $1,000,000, and to the extent Agent may release its security interest in and lien upon any such Collateral pursuant to the sale or other disposition thereof, such sale or other disposition shall be deemed consented to by Lenders, or (v) if required or permitted under the terms of any of the other Financing Agreements, including any intercreditor agreement, or (vi) if approved, authorized or ratified in writing by all of Lenders. Except as provided above, Agent will not release any security interest in, mortgage or lien upon, any of the Collateral without the prior written authorization of all of Lenders. Upon request by Agent at any time, Lenders will promptly confirm in writing Agent’s authority to release particular types or items of Collateral pursuant to this Section. (c) Without in any manner limiting Agent’s authority to act without any specific or further authorization or consent by the Required Lenders, each Lender agrees to confirm in writing, upon request by Agent, the authority to release Collateral conferred upon Agent under this Section. Agent shall (and is hereby irrevocably authorized by Lenders to) execute such documents as may be necessary to evidence the release of the security interest, mortgage or liens granted to Agent upon any Collateral to the extent set forth above; provided, that, (i) Agent shall not be required to execute any such document on terms which, in Agent’s opinion, would expose Agent to liability or create any obligations or entail any consequence other than the release of such security interest, mortgage or liens without recourse or warranty and (ii) such release shall not in



 



131 LEGAL 4871-0055-7611v 22 any manner discharge, affect or impair the Obligations or any security interest, mortgage or lien upon (or obligations of any Borrower or Guarantor in respect of) the Collateral retained by such Borrower or Guarantor. (d) Agent shall have no obligation whatsoever to any Secured Party or any other Person to investigate, confirm or assure that the Collateral exists or is owned by any Borrower or Guarantor or is cared for, protected or insured or has been encumbered, or that any particular items of Collateral meet the eligibility criteria applicable in respect of the Term Loan hereunder, or whether any particular Reserves are appropriate, or that the liens and security interests granted to Agent pursuant hereto or any of the Financing Agreements or otherwise have been properly or sufficiently or lawfully created, perfected, protected or enforced or are entitled to any particular priority, or to exercise at all or in any particular manner or under any duty of care, disclosure or fidelity, or to continue exercising, any of the rights, authorities and powers granted or available to Agent in this Agreement or in any of the other Financing Agreements, it being understood and agreed that in respect of the Collateral, or any act, omission or event related thereto, subject to the other terms and conditions contained herein, Agent may act in any manner it may deem appropriate, in its discretion, given Agent’s own interest in the Collateral as a Lender and that Agent shall have no duty or liability whatsoever to any other Lender. 12.11 Agency for Perfection. Each Secured Party hereby appoints Agent and each other Secured Party as agent and bailee for the purpose of perfecting the security interests in and liens upon the Collateral of Agent in assets which, in accordance with Article 9 of the UCC can be perfected only by possession (or where the security interest of a secured party with possession has priority over the security interest of another secured party) and Agent and each Secured Party hereby acknowledges that it holds possession of any such Collateral for the benefit of Agent as secured party. Should any Secured Party obtain possession of any such Collateral, such Lender shall notify Agent thereof, and, promptly upon Agent’s request therefor shall deliver such Collateral

to Agent or in accordance with Agent’s instructions. 12.12 Successor Agent. Agent may resign as Agent upon thirty (30) days’ notice to Lenders and Borrower. If Agent resigns under this Agreement, the Required Lenders shall appoint from among the Lenders a successor agent for Lenders. If no successor agent is appointed prior to the effective date of the resignation of Agent, Agent may appoint, after consulting with Lenders and Borrower, a successor agent from among Lenders and Borrower. Upon the acceptance by the Lender so selected of its appointment as successor agent hereunder, such successor agent shall succeed to all of the rights, powers and duties of the retiring Agent and the term “Agent” as used herein and in the other Financing Agreements shall mean such successor agent and the retiring Agent’s appointment, powers and duties as Agent shall be terminated. After any retiring Agent’s resignation hereunder as Agent, the provisions of this Section 12 shall inure to its benefit as to any actions taken or omitted by it while it was Agent under this Agreement. If no successor agent has accepted appointment as Agent by the date which is thirty (30) days after the date of a retiring Agent’s notice of resignation, the retiring Agent’s resignation shall nonetheless thereupon become effective subject to Section 12.16(g) hereof and Lenders shall perform all of the duties of Agent



 



132 LEGAL 4871-0055-7611v 22 hereunder until such time, if any, as the Required Lenders appoint a successor agent as provided for above. 12.13 Other Agent Designations. Agent may at any time and from time to time determine that a Lender may, in addition, be a “Co-Agent”, “Syndication Agent”, “Documentation Agent” or similar designation hereunder and enter into an agreement with such Lender to have it so identified for purposes of this Agreement. Any such designation shall be effective upon written notice by Agent to Borrower of any such designation. Any Lender that is so designated as a Co- Agent, Syndication Agent, Documentation Agent or such similar designation by Agent shall have no right, power, obligation, liability, responsibility or duty under this Agreement or any of the other Financing Agreements other than those applicable to all Lenders as such. Without limiting the foregoing, the Lenders so identified shall not have or be deemed to have any fiduciary relationship with any Lender and no Lender shall be deemed to have relied, nor shall any Lender rely, on a Lender so identified as a Co-Agent, Syndication Agent, Documentation Agent or such similar designation in deciding to enter into this Agreement or in taking or not taking action hereunder. 12.14 [Reserved]. 12.15 Erroneous Payments. (a) If the Agent (x) notifies a Lender, Secured Party, or any Person who has received funds on behalf of a Lender or Secured Party (any such Lender, Secured Party or other recipient (and each of their respective successors and assigns), a “Payment Recipient”) that the Agent has determined in its reasonable discretion (whether or not after receipt of any notice under immediately succeeding clause (b)) that any funds (as set forth in such notice from the Agent) received by such Payment Recipient from the Agent or any of its Affiliates were erroneously or mistakenly transmitted to, or otherwise erroneously or mistakenly received by, such Payment Recipient (whether or not known to such Lender, Secured Party or other Payment Recipient on its behalf) (any such funds, whether transmitted or received as a payment, prepayment or repayment of principal, interest, fees, distribution or otherwise, individually and collectively, an

“Erroneous Payment”) and (y) demands in writing the return of such Erroneous Payment (or a portion thereof) (provided, that, without limiting any other rights or remedies (whether at law or in equity), the Agent may not make any such demand under this clause (a) with respect to an Erroneous Payment unless such demand is made within 5 Business Days of the date of receipt of such Erroneous Payment by the applicable Payment Recipient), such Erroneous Payment shall at all times remain the property of the Agent pending its return or repayment as contemplated below in this Section 12.14 and held in trust for the benefit of the Agent, and such Lender or Secured Party shall (or, with respect to any Payment Recipient who received such funds on its behalf, shall cause such Payment Recipient to) promptly, but in no event later than two Business Days thereafter (or such later date as the Agent may, in its sole discretion, specify in writing), return to the Agent the amount of any such Erroneous Payment (or portion thereof) as to which such a demand was made, in same day funds (in the currency so received). A notice of the Agent to any Payment Recipient under this clause (a) shall be conclusive, absent manifest error. (b) Without limiting immediately preceding clause (a), each Lender, Secured Party or any Person who has received funds on behalf of a Lender or Secured Party (and each of



 



133 LEGAL 4871-0055-7611v 22 their respective successors and assigns), agrees that if it receives a payment, prepayment or repayment (whether received as a payment, prepayment or repayment of principal, interest, fees, distribution or otherwise) from the Agent (or any of its Affiliates) (x) that is in a different amount than, or on a different date from, that specified in this Agreement or in a notice of payment, prepayment or repayment sent by the Agent (or any of its Affiliates) with respect to such payment, prepayment or repayment, (y) that was not preceded or accompanied by a notice of payment, prepayment or repayment sent by the Agent (or any of its Affiliates), or (z) that such Lender or Secured Party, or other such recipient, otherwise becomes aware was transmitted, or received, in error or by mistake (in whole or in part), then in each such case: (i) it acknowledges and agrees that (A) in the case of immediately preceding clauses (x) or (y), an error and mistake shall be presumed to have been made (absent written confirmation from the Agent to the contrary) or (B) an error and mistake has been made (in the case of immediately preceding clause (z)), in each case, with respect to such payment, prepayment or repayment; and (ii) such Lender or Secured Party shall use commercially reasonable efforts to (and shall use commercially reasonable efforts to cause any other recipient that receives funds on its respective behalf to) promptly (and, in all events, within one Business Day of its knowledge of the occurrence of any of the circumstances described in immediately preceding clauses (x), (y) and (z)) notify the Agent of its receipt of such payment, prepayment or repayment, the details thereof (in reasonable detail) and that it is so notifying the Agent pursuant to this Section 12.14(b). For the avoidance of doubt, the failure to deliver a notice to the Agent pursuant to this Section 12.14(b) shall not have any effect on a Payment Recipient’s obligations pursuant to Section 12.14(a) or on whether or not an Erroneous Payment has been made. (c) Each Lender or Secured Party hereby authorizes the Agent to set off, net and apply any and all amounts at any time owing to such Lender or Secured Party under any Financing Agreement, or

otherwise payable or distributable by the Agent to such Lender or Secured Party under any Financing Agreement with respect to any payment of principal, interest, fees or other amounts, against any amount that the Agent has demanded to be returned under clause (a). (d) (i) In the event that an Erroneous Payment (or portion thereof) is not recovered by the Agent for any reason, after demand therefor in accordance with immediately preceding clause (a), from any Lender that has received such Erroneous Payment (or portion thereof) (and/or from any Payment Recipient who received such Erroneous Payment (or portion thereof) on its respective behalf) (such unrecovered amount, an “Erroneous Payment Return Deficiency”), upon the Agent’s notice to such Lender at any time, then effective immediately (with the consideration therefor being acknowledged by the parties hereto), (A) such Lender shall be deemed to have assigned its Term Loans with respect to which such Erroneous Payment was made (the “Erroneous Payment Impacted Class”) in an amount equal to the Erroneous Payment Return Deficiency (or such lesser amount as the Agent may specify) (such assignment of the Term Loans of the Erroneous Payment Impacted Class, the “Erroneous Payment Deficiency Assignment”) (on a cashless basis and such amount calculated at par plus any accrued and unpaid interest (with the



 



134 LEGAL 4871-0055-7611v 22 assignment fee to be waived by the Agent in such instance)), and is hereby (together with the Borrower) deemed to execute and deliver an Assignment and Acceptance (or, to the extent applicable, an agreement incorporating an Assignment and Acceptance by reference pursuant to a platform such as ClearPar as to which the Agent and such parties are participants) with respect to such Erroneous Payment Deficiency Assignment, and such Lender shall deliver any Term Loan Notes evidencing such Term Loans to the Borrower or the Agent (but the failure of such Person to deliver any such Term Loan Notes shall not affect the effectiveness of the foregoing assignment), (B) the Agent as the assignee Lender shall be deemed to have acquired the Erroneous Payment Deficiency Assignment, (C) upon such deemed acquisition, the Agent as the assignee Lender shall become a Lender, as applicable, hereunder with respect to such Erroneous Payment Deficiency Assignment and the assigning Lender shall cease to be a Lender, as applicable, hereunder with respect to such Erroneous Payment Deficiency Assignment, excluding, for the avoidance of doubt, its obligations under the indemnification provisions of this Agreement which shall survive as to such assigning Lender, (D) the Agent and the Borrower shall each be deemed to have waived any consents required under this Agreement to any such Erroneous Payment Deficiency Assignment, and (E) the Agent will reflect in the Register its ownership interest in the Term Loans subject to the Erroneous Payment Deficiency Assignment. (ii) Subject to Section 13.7 (but excluding, in all events, any assignment consent or approval requirements (whether from the Borrower or otherwise)), the Agent may, in its discretion, sell any Term Loans acquired pursuant to an Erroneous Payment Deficiency Assignment and upon receipt of the proceeds of such sale, the Erroneous Payment Return Deficiency owing by the applicable Lender shall be reduced by the net proceeds of the sale of such Term Loan (or portion thereof), and the Agent shall retain all other rights, remedies and claims against such Lender (and/or against any recipient that receives funds on its respective behalf). In addition, an Erroneous

Payment Return Deficiency owing by the applicable Lender (x) shall be reduced by the proceeds of prepayments or repayments of principal and interest, or other distribution in respect of principal and interest, received by the Agent on or with respect to any such Term Loans acquired from such Lender pursuant to an Erroneous Payment Deficiency Assignment (to the extent that any such Term Loans are then owned by the Agent) and (y) may, in the sole discretion of the Agent, be reduced by any amount specified by the Agent in writing to the applicable Lender from time to time. (e) The parties hereto agree that (x) irrespective of whether the Agent may be equitably subrogated, in the event that an Erroneous Payment (or portion thereof) is not recovered from any Payment Recipient that has received such Erroneous Payment (or portion thereof) for any reason, the Agent shall be subrogated to all the rights and interests of such Payment Recipient (and, in the case of any Payment Recipient who has received funds on behalf of a Lender or Secured Party, to the rights and interests of such Lender or Secured Party, as the case may be) under the Financing Agreements with respect to such amount (the “Erroneous Payment Subrogation Rights”) (provided that the Loan Parties’ Obligations under the Financing Agreements in respect of the Erroneous Payment Subrogation Rights shall not be duplicative of such Obligations in respect of Term Loans that have been assigned to the Agent under an Erroneous Payment Deficiency Assignment) and (y) an Erroneous Payment shall not pay, prepay, repay, discharge or otherwise satisfy any Obligations owed by the Borrower or any other Loan Party; provided that this Section 12.14 shall not be interpreted to increase (or accelerate the due date for), or have the effect of increasing (or accelerating the due date for), the Obligations of the



 



135 LEGAL 4871-0055-7611v 22 Borrower relative to the amount (and/or timing for payment) of the Obligations that would have been payable had such Erroneous Payment not been made by the Agent; provided, further, that for the avoidance of doubt, immediately preceding clauses (x) and (y) shall not apply to the extent any such Erroneous Payment is, and solely with respect to the amount of such Erroneous Payment that is, comprised of funds received by the Agent from the Borrower for the purpose of making such Erroneous Payment. (f) To the extent permitted by applicable law, no Payment Recipient shall assert any right or claim to an Erroneous Payment, and hereby waives, and is deemed to waive, any claim, counterclaim, defense or right of set-off or recoupment with respect to any demand, claim or counterclaim by the Agent for the return of any Erroneous Payment received, including, without limitation, any defense based on “discharge for value” or any similar doctrine. (g) Each party’s obligations, agreements and waivers under this Section 12.14 shall survive the resignation or replacement of the Agent, any transfer of rights or obligations by, or the replacement of, a Lender, the termination of the Term Loan Commitments and/or the repayment, satisfaction or discharge of all Obligations (or any portion thereof) under any Financing Agreement. 12.16 Parallel Debt. (a) Each Loan Party hereby irrevocably and unconditionally undertakes to pay to the Agent amounts equal to the amounts due in respect of such Loan Party's Corresponding Obligations as they may exist from time to time. The payment undertakings of each Loan Party under this Section 12.16 are each to be referred to as a "Parallel Debt". (b) Each Parallel Debt will be payable in the currency or currencies of the relevant Corresponding Obligations and will become due and payable as and when and to the extent the relevant Corresponding Obligations become due and payable. An Event of Default in respect of the payment of the Corresponding Obligations shall constitute a default within the meaning of section 3:248 Dutch Civil Code with respect to the payment of the Parallel Debts without any notice being required. (c) Each of the parties to this Agreement hereby acknowledges that: (i) each Parallel

Debt constitutes an undertaking, obligation and liability to the Agent which is separate and independent from, and without prejudice to, the Corresponding Obligations of the relevant Loan Party; and (ii) each Parallel Debt represents the Agent’s own separate and independent claim to receive payment of each Parallel Debt from the relevant Loan Party, it being understood, in each case, that the amounts which may be payable by each Loan Party as Parallel Debt at any time shall never exceed the total of the amounts which are payable under or in connection with the Corresponding Obligations at that time.



 



136 LEGAL 4871-0055-7611v 22 (d) An amount paid by a Loan Party to the Agent in respect of a Parallel Debt will discharge the liability of the Loan Party under the Corresponding Obligations in an equal amount. (e) For the purpose of this Section 12.16, the Agent acts in its own name and for the benefit of the Lenders, but not as representative of the Lenders. (f) Each of the parties to this Agreement agrees that the Agent shall apply any proceeds and/or avails of the Collateral under the Dutch Security Documents, or any part thereof, and the proceeds and the avails of any Parallel Debt, in accordance with Section 12.16. (g) For purposes of any Dutch Security Document, any resignation by, or removal of, the Agent is not effective with respect to its rights under the Parallel Debts until all rights and obligations under the Parallel Debts have been assigned to and assumed by a successor collateral agent. (h) The Agent will reasonably cooperate in assigning its rights and obligations under the Parallel Debts to a successor collateral agent and will reasonably cooperate in transferring all rights and obligations under any Dutch Security Document to such successor collateral agent. All other parties hereby, in advance, irrevocably grant their cooperation (medewerking) to such transfer of all rights and obligations by the Agent to a successor collateral agent. SECTION 13. TERM OF AGREEMENT; MISCELLANEOUS 13.1 Term. (a) This Agreement and the other Financing Agreements shall become effective as of the date set forth on the first page hereof and shall continue in full force and effect for a term ending on the Maturity Date, unless sooner terminated pursuant to the terms hereof. In addition, Borrower may terminate this Agreement at any time upon ten (10) days prior written notice to Agent (or such shorter period as agreed to by Agent in its sole discretion) (which notice shall be irrevocable, unless such notice is expressly conditioned on the occurrence of another transaction) and Agent may, at its option, and shall at the direction of Required Lenders, terminate this Agreement at any time upon the occurrence and during the continuation of an Event of Default. Upon the Maturity Date or any other effective date of

termination of the Financing Agreements, Borrower shall pay all amounts and take all other actions necessary to cause Payment in Full to occur. All such payments required to cause Payment in Full to occur in respect of the Obligations and cash collateral shall be remitted by wire transfer in Federal funds to the Agent Payment Account or such other bank account of Agent, as Agent may, in its discretion, designate in writing to Borrower for such purpose. Interest shall be due until and including the next Business Day, if the amounts so paid by Borrower to the Agent Payment Account or other bank account designated by Agent are received in such bank account later than 2:00 p.m., New York City time (or such later time as Agent may agree in its sole discretion). Notwithstanding the above, Borrower shall pay to Agent all unpaid Term Loan Outstandings (including accrued and unpaid interest thereon) on the Maturity Date.



 



137 LEGAL 4871-0055-7611v 22 (b) No termination of the Term Loan Commitments, this Agreement or any of the other Financing Agreements shall relieve or discharge any Borrower or Guarantor of its respective duties, obligations and covenants under this Agreement or any of the other Financing Agreements until all Obligations (other than indemnities and contingent Obligations which survive the termination of this Agreement and the other Financing Agreements) have been fully and finally discharged and paid, and Agent’s continuing security interest in the Collateral and the rights and remedies of Agent and Lenders hereunder, under the other Financing Agreements and applicable law, shall remain in effect until all such Obligations (other than indemnities and contingent Obligations which survive the termination of this Agreement and the other Financing Agreements) have been fully and finally discharged and paid and Lenders have no further obligations hereunder (other than indemnities and contingent Obligations which survive the termination of this Agreement and the other Financing Agreements) (following which all security interests and liens shall be released). Accordingly, each Borrower and Guarantor waives any rights it may have under the UCC to demand the filing of termination statements with respect to the Collateral and Agent shall not be required to send such termination statements to Borrower or Guarantors, or to file them with any filing office, unless and until this Agreement and all Term Loan Commitments of all Lenders shall have been terminated in accordance with its terms and all Obligations (other than indemnities and contingent Obligations which survive the termination of this Agreement and the other Financing Agreements) paid and satisfied in full in immediately available funds. Upon such termination, Agent will contemporaneously provide (assuming Agent has received written notice a reasonable amount of time prior to such termination) an appropriate payoff instrument, in form and substance reasonably satisfactory to Agent, which shall, among other things, give Borrower and Guarantors authority to file appropriate UCC-3 termination statements. 13.2 Interpretative Provisions. (a) All

terms used herein which are defined in Article 1, Article 8 or Article 9 of the UCC shall have the meanings given therein unless otherwise defined in this Agreement. (b) All references to the plural herein shall also mean the singular and to the singular shall also mean the plural unless the context otherwise requires. (c) All references to any Borrower, Guarantor, Agent and Lenders pursuant to the definitions set forth in the recitals hereto, or to any other Person herein, shall include their respective successors and assigns. (d) The words “hereof”, “herein”, “hereunder”, “this Agreement” and words of similar import when used in this Agreement shall refer to this Agreement as a whole and not any particular provision of this Agreement and as this Agreement now exists or may hereafter be amended, modified, supplemented, extended, renewed, restated or replaced. (e) The word “including” when used in this Agreement shall mean “including, without limitation” and the word “will” when used in this Agreement shall be construed to have the same meaning and effect as the word “shall”. (f) A Default or an Event of Default shall continue or be continuing until such Default or Event of Default is waived in accordance with Section 11.4 or is cured in a manner



 



138 LEGAL 4871-0055-7611v 22 satisfactory to Agent; provided that, such Event of Default is capable of being cured as determined by Agent. (g) All references to the term “good faith” used herein when applicable to Agent or any Lender shall mean, notwithstanding anything to the contrary contained herein or in the UCC, honesty in fact in the conduct or transaction concerned. Borrower and Guarantors shall have the burden of proving any lack of good faith on the part of Agent or any Lender alleged by any Borrower or Guarantor at any time. (h) Any accounting term used in this Agreement shall have, unless otherwise specifically provided herein, the meaning customarily given in accordance with GAAP, and all financial computations hereunder shall be computed unless otherwise specifically provided herein, in accordance with GAAP as consistently applied and using the same method for inventory valuation as used in the preparation of the financial statements of the Borrower most recently received by Agent prior to the date hereof. Notwithstanding anything to the contrary contained in GAAP or any interpretations or other pronouncements by the Financial Accounting Standards Board or otherwise, the term “unqualified opinion” as used herein to refer to opinions or reports provided by accountants shall mean an opinion or report that is unqualified and also does not include any explanation, supplemental comment or other comment concerning the ability of the applicable Person to continue as a going concern or the scope of the audit. (i) In the computation of periods of time from a specified date to a later specified date, the word “from” means “from and including”, the words “to” and “until” each mean “to but excluding” and the word “through” means “to and including”. (j) Unless otherwise expressly provided herein, (i) references herein to any agreement, document or instrument shall be deemed to include all subsequent amendments, modifications, supplements, extensions, renewals, restatements or replacements with respect thereto, but only to the extent the same are not prohibited by the terms hereof or of any other Financing Agreement, and (ii) references to any statute or regulation are to be construed as including all statutory and

regulatory provisions consolidating, amending, replacing, recodifying, supplementing or interpreting the statute or regulation. (k) The captions and headings of this Agreement are for convenience of reference only and shall not affect the interpretation of this Agreement. (l) This Agreement and other Financing Agreements may use several different limitations, tests or measurements to regulate the same or similar matters. All such limitations, tests and measurements are cumulative and shall each be performed in accordance with their terms. (m) This Agreement and the other Financing Agreements are the result of negotiations among and have been reviewed by counsel to Agent and the other parties, and are the products of all parties. Accordingly, this Agreement and the other Financing Agreements shall not be construed against Agent or Lenders merely because of Agent’s or any Lender’s involvement in their preparation. (n) Unless the context of this Agreement or any other Financing Agreement clearly requires otherwise, all references to a fiscal month, fiscal quarter or fiscal year ending on



 



139 LEGAL 4871-0055-7611v 22 a certain date shall be deemed to refer to the fiscal month, fiscal quarter or fiscal year, respectively, of the Borrower ending on or closest to such date; provided that this Section 13.2(n) shall not apply to any references to fiscal months, fiscal quarters or fiscal years that are expressly stated to relate to any Person other than a Loan Party or a Subsidiary of a Loan Party. (o) In respect of the Canadian Guarantors, and any tangible property of any Loan Party situated in Canada, or any province or territory thereof, and constituting Collateral, (i) all terms used herein and defined by reference to the UCC shall also have any extended, alternative or analogous meaning given to such term in the PPSA, (ii) all references in this Agreement to “Article 8” shall be deemed to refer also to applicable Canadian securities transfer laws and shall have the meaning given thereto in the PPSA and (iii) all references in this Agreement to a financing statement, continuation statement, amendment or termination statement shall be deemed to refer also to the analogous documents used under applicable PPSA, including, without limitation, where applicable, financing change statements. (p) For all purposes pursuant to which the interpretation or construction of this Agreement and the other Financing Agreements may be subject to the laws of the Province of Quebec or a court or tribunal exercising jurisdiction in the Province of Quebec, (1) “personal property” shall include “movable property”, (2) “real property” shall include “immovable property”, (3) “tangible property” shall include “corporeal property”, (4) “intangible property” shall include “incorporeal property”, (5) “security interest”, “mortgage” and “Lien” shall include a “hypothec”, “prior claim” and a “resolutory clause”, (6) all references to filing, registering or recording under the PPSA shall include publication under the Civil Code in the Province of Quebec, (7) all references to “perfection” or “perfected” Liens shall include a reference to an “opposable” or “set up” Lien as against third parties, (8) any “right of offset”, “right of setoff” or similar expression shall include a “right of compensation”, (9) “goods” shall include “corporeal moveable property”, other than chattel paper, documents of title, instruments,

money and securities, (10) an “agent” shall include a “mandatary”, (11) “construction liens” shall include “legal hypothecs”, (12) “joint and several” shall include “solidary”, (13) “gross negligence or willful misconduct” shall be deemed to be “intentional or gross fault”, (14) “beneficial ownership” shall include “ownership on behalf of another as mandatary”, (15) “easement” shall include “servitude”, (16) “priority” shall include “prior claim”, (17) “survey” shall include “certificate of location and plan”, and (18) “fee simple title” shall include “absolute ownership”. 13.3 Notices. (a) All notices, requests and demands hereunder shall be in writing and deemed to have been given or made: (i) if delivered in Person, immediately upon delivery; (ii) if by telex, telegram or facsimile transmission, immediately upon sending and upon confirmation of receipt; (iii) if by nationally recognized overnight courier service with instructions to deliver the next Business Day, one (1) Business Day after sending; and (iv) if by certified mail, return receipt requested, five (5) days after mailing. Notices delivered through electronic communications shall be effective to the extent set forth in Section 13.3(b) below. All notices, requests and demands upon the parties are to be given to the following addresses (or to such other address as any party may designate by notice in accordance with this Section) provided, however, that notice of Default or Event of Default may only be given as set forth in (i) or (iii) above:



 





 



141 LEGAL 4871-0055-7611v 22 during the normal business hours of the recipient, such notice shall be deemed to have been sent at the opening of business on the next Business Day for the recipient, and (ii) notices or communications posted to an Internet or intranet website shall be deemed received upon the deemed receipt by the intended recipient at its e-mail address as described in the foregoing clause (i) of notification that such notice or communications is available and identifying the website address therefor. (c) Any party hereto may change its address, facsimile number or e-mail address for notices and other communications hereunder by notice to the other parties hereto. 13.4 Partial Invalidity. If any provision of this Agreement is held to be invalid or unenforceable, such invalidity or unenforceability shall not invalidate this Agreement as a whole, but this Agreement shall be construed as though it did not contain the particular provision held to be invalid or unenforceable and the rights and obligations of the parties shall be construed and enforced only to such extent as shall be permitted by applicable law. 13.5 Confidentiality. (a) Agent and each Lender shall use all reasonable efforts to keep confidential, and shall use reasonable efforts to cause its agents (including accountants, auditors and filed examiners) to keep confidential, in accordance with its customary procedures for handling confidential information and safe and sound lending practices, any non-public information supplied to it by any Borrower pursuant to this Agreement, provided, that, nothing contained herein shall limit the disclosure of any such information: (i) to the extent required by statute, rule, regulation, subpoena or court order, (ii) to bank examiners and other regulators, auditors and/or accountants, in connection with any litigation to which Agent or such Lender is a party, (iii) to any Lender or Participant (or prospective Lender or Participant), any Affiliate of any Lender, any Lender’s investors or funding sources so long as such Lender, Participant (or prospective Lender or Participant), Affiliate, investor or funding source shall have been instructed to treat such information as confidential in accordance with this Section 13.5, or (iv) to counsel for Agent, any

Lender or any Participant (or any prospective Lender or Participant). Agent and Lenders shall not publicly disclose consummation of this Agreement prior to a public disclosure of the same by the Borrower or any of its Affiliates. (b) In the event that Agent, any Lender receives a request or demand to disclose any confidential information pursuant to any subpoena or court order, Agent or such Lender, as the case may be, agrees (i) to the extent permitted by applicable law or if permitted by applicable law, to the extent Agent or such Lender determines in good faith that it will not create any risk of liability to Agent or such Lender, Agent or such Lender will promptly notify Borrower of such request so that Borrower may seek a protective order or other appropriate relief or remedy and (ii) if disclosure of such information is required, disclose such information and, subject to reimbursement by Borrower of Agent’s or such Lender’s expenses, cooperate with Borrower in the reasonable efforts to obtain an order or other reliable assurance that confidential treatment will be accorded to such portion of the disclosed information which Borrower so designates, to the extent permitted by applicable law or if permitted by applicable law, to the extent Agent or such Lender determines in good faith that it will not create any risk of liability to Agent or such Lender.



 



142 LEGAL 4871-0055-7611v 22 (c) In no event shall this Section 13.5 or any other provision of this Agreement, any of the other Financing Agreements or applicable law be deemed: (i) to apply to or restrict disclosure of information that has been or is made public by any Borrower, Guarantor or any third party or otherwise becomes generally available to the public other than as a result of a disclosure in violation hereof, (ii) to apply to or restrict disclosure of information that was or becomes available to Agent or any Lender (or any Affiliate of any Lender) on a non-confidential basis from a Person other than a Borrower or Guarantor, (iii) to require Agent or any Lender to return any materials furnished by a Borrower or Guarantor to Agent or a Lender or prevent Agent or a Lender from responding to routine informational requests in accordance with applicable industry standards relating to the exchange of credit information. The obligations of Agent and Lenders under this Section 13.5 shall supersede and replace the obligations of Agent and Lenders under any confidentiality letter signed prior to the date hereof or any other arrangements concerning the confidentiality of information provided by any Borrower or Guarantor to Agent or any Lender. (d) Agent and Lenders may share with their respective Affiliates any information relating to the Term Loan and Borrower and Guarantors; provided, that Agent and each Lender shall be responsible for any breach of this Section 13.5 by its respective Affiliates. Agent and Lenders may disclose information relating to the Term Loan to Gold Sheets and other similar bank trade publications with such information to consist of deal terms and other information customarily found in such publications. In addition, Agent and Lenders and their respective Affiliates may otherwise use the corporate names, logos and other insignia of Borrower and Guarantors in “tombstones” or other advertisements or public statements or other marketing materials of Agent and Lenders and their respective Affiliates. 13.6 Successors. This Agreement, the other Financing Agreements and any other document referred to herein or therein shall be binding upon and inure to the benefit of and be enforceable by Agent, Secured

Parties, Borrower, Guarantors and their respective successors and assigns, except that no Borrower may assign its rights under this Agreement, the other Financing Agreements and any other document referred to herein or therein without the prior written consent of Agent and Lenders. Any such purported assignment without such express prior written consent shall be void. No Secured Party may assign its rights and obligations under this Agreement unless such assignment is in compliance with Section 13.7. The terms and provisions of this Agreement and the other Financing Agreements are for the purpose of defining the relative rights and obligations of Borrower, Guarantors, Agent and Secured Parties with respect to the transactions contemplated hereby and there shall be no third party beneficiaries of any of the terms and provisions of this Agreement or any of the other Financing Agreements. 13.7 Assignments; Participations. (a) Each Lender may, with the prior written consent of Agent as required pursuant to the within definition of “Eligible Transferee”, assign all or, if less than all, a portion equal to at least $1,000,000 in the aggregate for the assigning Lender, of such rights and obligations under this Agreement to one or more Eligible Transferees (but not including for this purpose any assignments in the form of a participation), each of which assignees shall become a party to this Agreement as a Lender by execution of an Assignment and Acceptance; provided, that, (i) such transfer or assignment will not be effective until recorded by Agent on the Register and (ii) Agent



 



143 LEGAL 4871-0055-7611v 22 shall have received for its sole account payment of a processing fee from the assigning Lender or the assignee in the amount of $5,000. (b) Agent, acting for this purpose as any agent of the Borrower, shall maintain at one of its offices a register of the names and addresses of the Lenders, the Lender’s Term Loan Commitment and the Term Loan Outstandings owing to, each Lender pursuant to the terms hereof from time to time (the “Register”). Agent shall also maintain a copy of each Assignment and Acceptance delivered to and accepted by it and shall modify the Register to give effect to each Assignment and Acceptance. The entries in the Register shall be conclusive and binding for all purposes, absent manifest error, and any Borrower, Guarantors, Agent and Lenders may treat each Person whose name is recorded in the Register as a Lender hereunder for all purposes of this Agreement. The Register shall be available for inspection by Borrower and any Lender at any reasonable time and from time to time upon reasonable prior notice. (c) Upon such execution, delivery, acceptance and recording, from and after the effective date specified in each Assignment and Acceptance, the assignee thereunder shall be a party hereto and to the other Financing Agreements and, to the extent that rights and obligations hereunder have been assigned to it pursuant to such Assignment and Acceptance, have the rights and obligations of a Lender hereunder and thereunder and the assigning Lender shall, to the extent that rights and obligations hereunder have been assigned by it pursuant to such Assignment and Acceptance, relinquish its rights and be released from its obligations under this Agreement but shall continue to be entitled to the benefits of Sections 3.4 and 11.6). (d) By execution and delivery of an Assignment and Acceptance, the assignor and assignee thereunder confirm to and agree with each other and the other parties hereto as follows: (i) other than as provided in such Assignment and Acceptance, the assigning Lender makes no representation or warranty and assumes no responsibility with respect to any statements, warranties or representations made in or in connection with this Agreement or any of the other

Financing Agreements or the execution, legality, enforceability, genuineness, sufficiency or value of this Agreement or any of the other Financing Agreements furnished pursuant hereto; (ii) the assigning Lender makes no representation or warranty and assumes no responsibility with respect to the financial condition of any Borrower, Guarantor or any of their Subsidiaries or the performance or observance by any Borrower or Guarantor of any of the Obligations; (iii) such assignee confirms that it has received a copy of this Agreement and the other Financing Agreements, together with such other documents and information it has deemed appropriate to make its own credit analysis and decision to enter into such Assignment and Acceptance; (iv) such assignee will, independently and without reliance upon the assigning Lender or Agent and based on such documents and information as it shall deem appropriate at the time, continue to make its own credit decisions in taking or not taking action under this Agreement and the other Financing Agreements; (v) such assignee appoints and authorizes Agent to take such action as agent on its behalf and to exercise such powers under this Agreement and the other Financing Agreements as are delegated to Agent by the terms hereof and thereof, together with such powers as are reasonably incidental thereto; and (vi) such assignee agrees that it will perform in accordance with their terms all of the obligations which by the terms of this Agreement and the other Financing Agreements are required to be performed by it as a Lender. Agent and Lenders may furnish any information concerning any Borrower or Guarantor in the possession of Agent or any Lender from time to time to assignees and Participants.



 



144 LEGAL 4871-0055-7611v 22 (e) Each Lender may sell participations to one or more banks or other entities in or to all or a portion of its rights and obligations under this Agreement and the other Financing Agreements; provided, that, (i) such Lender’s obligations under this Agreement (including, without limitation, its Term Loan Commitment hereunder) and the other Financing Agreements shall remain unchanged, (ii) such Lender shall remain solely responsible to the other parties hereto for the performance of such obligations, and Borrower, Guarantors, the other Lenders and Agent shall continue to deal solely and directly with such Lender in connection with such Lender’s rights and obligations under this Agreement and the other Financing Agreements, (iii) the Participant shall not have any rights under this Agreement or any of the other Financing Agreements (the Participant’s rights against such Lender in respect of such participation to be those set forth in the agreement executed by such Lender in favor of the Participant relating thereto) and all amounts payable by any Borrower or Guarantor hereunder shall be determined as if such Lender had not sold such participation, and (iv) the Participant (unless an Affiliate of a Lender granting such participation) shall not be entitled to require such Lender to take or omit to take any action hereunder except with respect to any amendment, modification or waiver that would extend the final scheduled maturity of the Term Loan, reduce the rate or extend the time for payment of interest or fees thereon (except in connection with a waiver of applicability of any post default increase in interest rates) or reduce the principal amount of the Term Loan or increase the amount of the Participant’s participation over the amount thereof then in effect (it being understood that a waiver of any Default or Event of Default or a change in the Borrowing Base (or any component definitions thereof) or the calculation thereof shall not constitute a change in the terms of such participation, and that any increase in the Term Loan Commitment or Term Loan Outstandings shall be permitted without the consent of any Participant if the Participant’s participation is not increased as a result thereof). The Borrower hereby agree

that each Participant shall be entitled to the benefits of Section 3.3 and Section 6.5 (subject to the requirements and limitations therein, including the requirements under Section 6.5(f) (it being understood that the documentation required under Section 6.5(f) shall be delivered to the participating Lender)) to the same extent as if it were a Lender and had acquired its interest by assignment pursuant to paragraph (a) of this Section; provided that such Participant (A) agrees to be subject to the provisions of Section 6.5(g) as if it were an assignee under paragraph (a) of this Section and (B) shall not be entitled to receive any greater payment under Section 3.3 and Section 6.5, with respect to any participation, than its participating Lender would have been entitled to receive, except to the extent such entitlement to receive a greater payment results from a change in law that occurs after the Participant acquired the applicable participation. (f) Nothing in this Agreement shall prevent or prohibit any Lender from pledging its Pro Rata Share of the Term Loan Outstandings hereunder to a Federal Reserve Bank in support of borrowings made by such Lenders from such Federal Reserve Bank; provided, that, no such pledge shall release such Lender from any of its obligations hereunder or substitute any such pledgee for such Lender as a party hereto. (g) Borrower and Guarantors shall assist Agent or any Lender permitted to sell assignments or participations under this Section 13.7 in whatever manner reasonably necessary in order to enable or effect any such assignment or participation, including (but not limited to) the execution and delivery of any and all agreements, notes and other documents and instruments as shall be reasonably requested and the delivery of informational materials, appraisals or other documents as shall be reasonably requested for, and the participation of relevant management in



 



145 LEGAL 4871-0055-7611v 22 meetings and conference calls as shall be reasonably requested with, potential Lenders or Participants. Borrower shall certify the correctness, completeness and accuracy, in all material respects, of all descriptions of Borrower and Guarantors and their affairs provided, prepared or reviewed by any Borrower or Guarantor that are contained in any selling materials and all other information provided by it and included in such materials. 13.8 [Reserved]. 13.9 Entire Agreement. This Agreement, the other Financing Agreements, any supplements hereto or thereto, and any instruments or documents delivered or to be delivered in connection herewith or therewith represents the entire agreement and understanding concerning the subject matter hereof and thereof between the parties hereto, and supersede all other prior agreements, understandings, negotiations and discussions, representations, warranties, commitments, proposals, offers and contracts concerning the subject matter hereof, whether oral or written. In the event of any inconsistency between the terms of this Agreement and any schedule or exhibit hereto, the terms of this Agreement shall govern. 13.10 Patriot Act. Each Lender subject to the Patriot Act hereby notifies Borrower and Guarantors that pursuant to the requirements of the Patriot Act, it is required to obtain, verify and record information that identifies each Person or corporation who opens an account and/or enters into a business relationship with it, which information includes the name and address of Borrower and Guarantors and other information that will allow such Lender to identify such Person in accordance with the Patriot Act and any other applicable law. Borrower and Guarantors are hereby advised that the making of the Term Loan hereunder is subject to satisfactory results of such verification. 13.11 Counterparts, Etc. This Agreement or any of the other Financing Agreements may be executed in any number of counterparts, each of which shall be an original, but all of which taken together shall constitute one and the same agreement. Delivery of an executed counterpart of this Agreement or any of the other Financing Agreements by telefacsimile or other electronic

method of transmission shall have the same force and effect as the delivery of an original executed counterpart of this Agreement or any of such other Financing Agreements. Any party delivering an executed counterpart of any such agreement by telefacsimile or other electronic method of transmission shall also deliver an original executed counterpart, but the failure to do so shall not affect the validity, enforceability or binding effect of such agreement. 13.12 Collateral Agent as Fondé de Pouvoir. Without limiting the power of the Agent hereunder or under any other Financing Agreement, each of the Loan Parties hereby acknowledges that for the purposes of holding any hypothec granted or to be granted by any Loan Party under any deed of hypothec (“Deed of Hypothec”) pursuant to the laws of the Province of Quebec to secure payment of any obligation under this Agreement or any other Financing Agreement entered into by the Borrower or any Guarantor, the Agent is hereby appointed to act as the hypothecary representative (formerly referred to as the person holding the power of attorney or fondé de pouvoir) pursuant to Article 2692 of the Civil Code of Quebec to act on behalf of each of the Loan Parties, debenture holders or bondholders, and the Borrower and each Guarantor hereby confirms and agrees to such appointment. Each of the Loan Parties hereby further acknowledges that the Agent is hereby appointed as agent, mandatary, custodian and depositary for and on behalf of each



 



146 LEGAL 4871-0055-7611v 22 of them (i) to hold and to be the sole registered holder of any debenture or bond issued under any Deed of Hypothec executed by or on behalf of the Borrower or any Guarantor as aforesaid, the whole notwithstanding Section 32 of the Act respecting the special powers of legal persons (Quebec) or any other applicable law, and (ii) to enter into, to take and to hold on their behalf, and for their benefit, any bond pledge agreement (“Bond Pledge”) to be executed by the Borrower or any Guarantor under the laws of the Province of Quebec and creating a pledge on any such debentures or bonds as security for the payment and performance of the Obligations. Each Person who is or becomes a Loan Party and each assignee holder under this Agreement or any other Financing Agreement, debenture or bond issued by any Loan Party shall be deemed to ratify the aforesaid appointments of the Agent, by its execution of an Assignment and Acceptance. The Agent agrees to act in such capacities. The Agent, in such aforesaid capacities shall (x) have the sole and exclusive right and authority to exercise, except as may be otherwise specifically restricted by the terms hereof, all rights and remedies given to the Agent with respect to the Collateral under the Deed of Hypothec and Bond Pledge, applicable law or otherwise, and (y) benefit from and be subject to all provisions hereof with respect to the Agent, mutatis mutandis, including, without limitation, all such provisions with respect to the liability or responsibility to and indemnification by the Loan Parties. The execution prior to the date hereof by the Agent of any Deed of Hypothec, Bond Pledge or other security documents made pursuant to the applicable law of the Province of Quebec is hereby ratified and confirmed. Without prejudice to Section 11.1 hereof, the provisions of this paragraph shall be also governed by the laws of the Province of Quebec. 13.13 Federal Cannabis Laws. Notwithstanding anything to the contrary in any of the Financing Agreements, each party hereto acknowledges and agrees on their own behalf and on behalf of any of their affiliates, participants or any one of their Related Parties, that (A) no such Person (i) makes, will make, or shall be deemed to make or have made any

representation or warranty of any kind regarding the compliance of this Agreement or in any other Financing Document with any Federal Cannabis Laws, (ii) shall have any right of rescission or amendment arising out of or relating to any non-compliance with Federal Cannabis Laws unless such non- compliance also constitutes a violation of applicable state or commonwealth law with respect to Cannabis, and (iii) shall seek to enforce the provisions hereof in a United States federal court unless and until the parties have reasonably determined that applicable state or commonwealth law with respect to Cannabis is fully compliant with Federal Cannabis Laws and (B) (i) the transactions contemplated hereby do not violate public policy and (ii) agree to waive on their own behalf and on behalf of any of their affiliates, participants or any one of their Related Parties illegality as a defense to contractual claims arising out of this Agreement or the other Financing Documents. 13.14 Dutch Attorney. If a Dutch Obligor is represented by an attorney in connection with the signing and/or execution of this Agreement or any other deed, agreement or document referred to in this Agreement or made pursuant to this Agreement, it is hereby expressly acknowledged and accepted by the other parties that the existence and extent of the attorney's authority and the effects of the attorney's exercise or purported exercise of his authority shall be governed by the laws of the Netherlands. [REMAINDER OF PAGE INTENTIONALLY LEFT BLANK]
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LEGAL 4882-0995-1019v 9 EXHIBIT A FORM OF ASSIGNMENT AND ACCEPTANCE This Assignment and Acceptance (the “Assignment and Acceptance”) is dated as of the Effective Date set forth below and is entered into by and between [INSERT NAME OF ASSIGNOR] (the “Assignor”) and [INSERT NAME OF ASSIGNEE] (the “Assignee”). Capitalized terms used but not defined herein shall have the meanings given to them in the Loan Agreement identified below (as amended, restated, amended and restated, supplemented or otherwise modified from time to time, the “Loan Agreement”), receipt of a copy of which is hereby acknowledged by the Assignee. The Standard Terms and Conditions set forth in Annex I attached hereto are hereby agreed to and incorporated herein by reference and made a part of this Assignment and Acceptance as if set forth herein in full. For an agreed consideration, the Assignor hereby irrevocably sells and assigns to the Assignee, and the Assignee hereby irrevocably purchases and assumes from the Assignor, subject to and in accordance with the Standard Terms and Conditions and the Loan Agreement, as of the Effective Date inserted by Agent as contemplated below (i) all of the Assignor’s rights and obligations in its capacity as a Lender under the Loan Agreement and any other documents or instruments delivered pursuant thereto to the extent related to the amount and percentage interest identified below of all of such outstanding rights and obligations of the Assignor under the Term Loan and (ii) to the extent permitted to be assigned under applicable law, all claims, suits, causes of action and other rights of the Assignor (in its capacity as a Lender) against any Person, whether known or unknown, arising under or in connection with the Loan Agreement, any other documents or instruments delivered pursuant thereto or the loan transactions governed thereby or in any way based on or related to any of the foregoing, including contract claims, tort claims, malpractice claims, statutory claims and all other claims at law or in equity related to the rights and obligations sold and assigned pursuant to clause (i) above (the rights and obligations sold and assigned

pursuant to clauses (i) and (ii) above being referred to herein collectively as the “Assigned Interest”). Such sale and assignment is without recourse to the Assignor and, except as expressly provided in this Assignment and Acceptance, without representation or warranty by the Assignor. 1 Assignor: 2 Assignee: [and is an Eligible Transferee of 1] 3 Borrower: Greenlane Holdings, Inc. (the “Borrower”) 4 Agent: WhiteHawk Capital Partners LP, as the agent under the Loan Agreement (“Agent”) 5 Loan Agreement: Loan and Security Agreement, dated as of August 8, 2022, among the Borrower, the Guarantors from time to time party thereto, the Lenders from time to time party thereto and the Agent 6 Assigned Interest: 1 Select as applicable.



 



LEGAL 4882-0995-1019v 9 Facility Assigned Term Loan Outstandings of all Lenders Amount of Term Loan Outstandings Assigned Percentage Assigned of Term Loan Outstandings2 Term Loan $_______________ $_______________ $_______________ 7 Effective Date: _______________ ___, 20___ [TO BE INSERTED BY AGENT AND WHICH SHALL BE THE EFFECTIVE DATE OF RECORDATION OF TRANSFER IN THE REGISTER THEREFOR.] The Assignee agrees to deliver to Agent a completed administrative questionnaire (on the Agent’s standard form or any other mutually agreeable form) in which the Assignee designates one or more credit contacts to whom all syndicate-level information (which may contain material non-public information about the Borrower, the Guarantors and their Affiliates or their respective securities) will be made available and who may receive such information in accordance with the Assignee’s compliance procedures and applicable laws, including Federal and state securities laws. The terms set forth in this Assignment and Acceptance are hereby agreed to: ASSIGNOR: [NAME OF ASSIGNOR] By: Name: Title: ASSIGNEE: [NAME OF ASSIGNEE] By: Name: Title: [Consented to and]3 Accepted: 2 Set forth, to at least 9 decimals, as a percentage of the Term Loan Outstandings of all Lenders thereunder. 3 To be added only if the consent of Agent is required by the terms of the Loan Agreement.



 



LEGAL 4882-0995-1019v 9 WHITEHAWK CAPITAL PARTNERS LP, as Agent By: Name: Title: [Consented to]4: [NAME OF RELEVANT PARTY] By: Name: Title: 4 To be added only if the consent of the Borrower and/or other parties is required by the terms of the Loan Agreement.



 



LEGAL 4882-0995-1019v 9 ANNEX 1 STANDARD TERMS AND CONDITIONS FOR ASSIGNMENT AND ACCEPTANCE 1. Representations and Warranties. 1.1 Assignor. The Assignor (a) represents and warrants that (i) it is the legal and beneficial owner of the Assigned Interest, (ii) the Assigned Interest is free and clear of any lien, encumbrance or other adverse claim and (iii) it has full power and authority, and has taken all action necessary, to execute and deliver this Assignment and Acceptance and to consummate the transactions contemplated hereby; and (b) assumes no responsibility with respect to (i) any statements, warranties or representations made in or in connection with the Loan Agreement or any other Financing Agreement, (ii) the execution, legality, validity, enforceability, genuineness, sufficiency or value of the Financing Agreement or any collateral thereunder, (iii) the financial condition of any Borrower, any of its Subsidiaries or Affiliates or any other Person obligated in respect of any Financing Agreement or (iv) the performance or observance by any Borrower, any of its Subsidiaries or Affiliates or any other Person of any of their respective obligations under any Financing Agreement. 1.2 Assignee. The Assignee (a) represents and warrants that (i) it has full power and authority, and has taken all action necessary, to execute and deliver this Assignment and Acceptance and to consummate the transactions contemplated hereby and to become a Lender under the Loan Agreement, (ii) it satisfies the requirements, if any, specified in the Loan Agreement that are required to be satisfied by it in order to acquire the Assigned Interest and become a Lender, (iii) from and after the Effective Date, it shall be bound by the provisions of the Loan Agreement as a Lender thereunder and, to the extent of the Assigned Interest, shall have the obligations of a Lender thereunder, (iv) it has received a copy of the Loan Agreement, together with copies of the most recent financial statements delivered pursuant to Section 9.6 thereof, as applicable, and such other documents and information as it has deemed appropriate to make its own credit analysis and decision to enter into this Assignment and Acceptance and to purchase the

Assigned Interest on the basis of which it has made such analysis and decision independently and without reliance on Agent or any other Lender, and (v) if it is a Foreign Lender, attached to the Assignment and Acceptance is any documentation required to be delivered by it pursuant to the terms of the Loan Agreement, duly completed and executed by the Assignee; and (b) agrees that (i) it will, independently and without reliance on the Agent, the Assignor or any other Lender, and based on such documents and information as it shall deem appropriate at the time, continue to make its own credit decisions in taking or not taking action under the Financing Agreement, and (ii) it will perform in accordance with their terms all of the obligations which by the terms of the Financing Agreements are required to be performed by it as a Lender. 2. Payments. From and after the Effective Date, Agent shall make all payments in respect of the Assigned Interest (including payments of principal, interest, fees and other amounts) to the Assignor for amounts which have accrued to but excluding the Effective Date and to the Assignee for amounts which have accrued from and after the Effective Date. 3. General Provisions. This Assignment and Acceptance shall be binding upon, and inure to the benefit of, the parties hereto and their respective successors and assigns. This Assignment and Acceptance may be executed in any number of counterparts, which together shall



 



LEGAL 4882-0995-1019v 9 constitute one instrument. Counterparts delivered by facsimile or other electronic transmission shall be effective as originals. Delivery of an executed counterpart of a signature page of this Assignment and Acceptance by facsimile or other electronic transmission shall be effective as delivery of a manually executed counterpart of this Assignment and Acceptance. This Assignment and Acceptance shall be governed by, and construed in accordance with, the law of the State of New York.



 



LEGAL 4882-0995-1019v 9 EXHIBIT B PERFECTION CERTIFICATE Reference is hereby made to that certain Loan and Security Agreement, dated as of August 8, 2022 (as amended, restated, amended and restated, supplemented, or otherwise modified from time to time, the “Loan Agreement”), by and among Greenlane Holdings, Inc., a Delaware corporation (the “Borrower”), certain Subsidiaries of the Borrower from time to time party thereto, as Guarantors, the parties thereto from time to time as lenders, whether by execution of the Loan Agreement or an Assignment and Acceptance (each individually, a “Lender” and collectively, the “Lenders”) and WhiteHawk Capital Partners LP, a Delaware limited partnership, in its capacity as agent for the Lenders (in such capacity, together with its successors and assigns in such capacity, “Agent”). Capitalized terms used but not defined herein have the meanings assigned in the Loan Agreement, as appropriate. As used herein, the term “Loan Party Obligor” means the Borrower and each Guarantor. The undersigned hereby certifies to the Agent as follows: 1. Names. a) The exact legal name of each Loan Party Obligor, as such name appears in its respective certificate of formation, trust agreement or declaration of trust or any other organizational document, or in the case of a natural person, such person’s birth certificate, is set forth in Schedule 1(a). Each Loan Party Obligor is (i) the type of entity or trust disclosed next to its name in Schedule 1(a) (or if the particular Loan Party Obligor is a natural person, please indicate so) and (ii) a registered organization or trust except to the extent disclosed in Schedule 1(a). Also set forth in Schedule 1(a) is (x) for each Loan Party Obligor (other than a natural person), the organizational identification number, the Federal Taxpayer Identification Number (to the extent applicable) of each Loan Party Obligor and the jurisdiction of organization or formation (as applicable) of each Loan Party Obligor and (xi) for each Loan Party Obligor that is a natural person, such person’s social security number. Each Loan Party Obligor (other than a natural person or trust) is qualified to do business in the states listed on Schedule 1(a). b) Set forth in Schedule 1(b) hereto is a true, correct and complete list of

all other legal, corporate or organizational names each Loan Party Obligor has had in the past five years, together with the date of the relevant change. c) Set forth in Schedule 1(c) is a true, correct and complete list of all other names used by each Loan Party Obligor, or any other business or organization to which each Loan Party Obligor became the successor by merger, consolidation, acquisition, change in form, nature or jurisdiction of organization or otherwise, on any filings with the Internal Revenue Service, at any time in the past five years. Except as set forth in Schedule 1(c), no Loan Party Obligor has changed its jurisdiction of formation or organization (or if a particular Loan Party Obligor is a natural person, its primary residence) at any time during the past four months. d) Set forth on Schedule 1(d) is a true, correct and complete list of all named beneficiaries of any Loan Party Obligor that is a trust. Also set forth on Schedule 1(d) is a true, correct and complete list of each beneficiary’s (i) jurisdiction of incorporation or



 



LEGAL 4882-0995-1019v 9 formation, as applicable, (ii) the organizational identification number, the Federal Taxpayer Identification Number (to the extent applicable) of each such beneficiary (or if the particular beneficiary is a natural person, such person’s social security number) and (iii) the chief executive office (or if a natural person, its primary residence) of each Loan Party Obligor is located at the address set forth in Schedule 2 hereto. 2. Current Locations. The chief executive office (or if a natural person, its primary residence) of each Loan Party Obligor is located at the address set forth in Schedule 2 hereto. Each Loan Party Obligor maintains a place of business (or if the particular Loan Party Obligor is a natural person, a residence) or has tangible personal property not otherwise disclosed in this Perfection Certificate at the addresses set forth in Schedule 2 hereto. 3. Extraordinary Transactions. Except for those purchases, acquisitions and other transactions described on Schedule 3 attached hereto, all of the Collateral has been originated by each Loan Party Obligor in the ordinary course of business or consists of goods which have been acquired by such Loan Party Obligor in the ordinary course of business from a person in the business of selling goods of that kind. 4. File Search Reports. Attached hereto as Schedule 4 is a true, correct and complete summary of file search reports from the Uniform Commercial Code filing offices (i) in each jurisdiction identified in Section 1(a) or Section 3 with respect to each legal name set forth in Section 1 and (ii) in each jurisdiction described in Schedule 1(c) or Schedule 3 relating to any of the transactions described in Schedule 1(c) or Schedule 3 with respect to each legal name of the person or entity from which each Loan Party Obligor purchased or otherwise acquired any of the Collateral. A true copy of each financing statement, including judgment and tax liens, bankruptcy and pending state lawsuits or other filing identified in such file search reports have been delivered to the Agents. 5. Insurance. Attached hereto as Schedule 5 is a true, correct and complete list of all policies of insurance of each Loan Party Obligor, including the name of each insurance company, each insured, types and limits of insurance

(including deductibles and self-insured limits). 6. Real Property. a) Attached hereto as Schedule 6(a) is a list of all (i) real property owned, leased or otherwise held by each Loan Party Obligor, (ii) filing offices for mortgages relating to any such real property, (iii) common names, addresses and uses of each such real property (stating improvements located thereon), (iv) a brief description of the primary use(s) of such property and (v) the fair market value thereof. b) Except as described on Schedule 6(b) attached hereto: (i) no Loan Party Obligor has entered into any leases, subleases, tenancies, franchise agreements, licenses or other occupancy arrangements as owner, lessor, sublessor, licensor, franchisor or grantor with respect to any of the real property described on Schedule 6(a) and (ii) no Loan Party Obligor has any leases which require the consent of the landlord, tenant or other party thereto in respect of the Loan Agreement and the other Loan Documents. c) Schedule 6(c) is a true, correct and complete list of all third parties (“Bailees”) with possession of any Collateral (including inventory and equipment) of any Loan Party Obligor, including the name and address of such Bailee, a description of the Collateral in such Bailee’s possession and the location of such Collateral (if none please so state). 7. Stock Ownership and Other Equity Interests. Attached hereto as Schedule 7(a) is a true, correct and complete list of each of all of the authorized, and the issued and outstanding,



 



LEGAL 4882-0995-1019v 9 stock, partnership interests, limited liability company membership interests or other equity interests of each Loan Party Obligor and the record and beneficial owners of such stock, partnership interests, membership interests or other equity interests. Set forth on Schedule 7(b) is each equity investment of each Loan Party Obligor that represents 50% or less of the equity of the entity in which such investment was made. 8. Instruments and Tangible Chattel Paper. Attached hereto as Schedule 8 is a true, correct and complete list of all promissory notes, instruments (other than checks to be deposited in the ordinary course of business), tangible chattel paper, electronic chattel paper and other evidence of indebtedness held by each Loan Party Obligor as of the date hereof having a principal amount in excess of $50,000, including all intercompany notes between or among any two or more Loan Party Obligors or any of their subsidiaries. 9. Intellectual Property. a) Attached hereto as Schedule 9(a) is a true, correct and complete list of each Loan Party Obligor’s patents, patent licenses, trademarks and trademark licenses registered with the United States Patent and Trademark Office, and all other patents, patent licenses, applications for patents, trademarks and trademark licenses, all applications for registration of trademarks, including the name of the registered owner and the registration number of each patent, patent license, trademark and trademark license owned by each Loan Party Obligor. b) Attached hereto as Schedule 9(b) is a true, correct and complete list of each Loan Party Obligor’s United States copyrights and copyright licenses, all applications for registration of copyrights, and all other copyrights and copyright licenses, including the name of the registered owner and the registration number of each copyright or copyright license owned by each Loan Party Obligor. c) Schedule 9(c) provides a true, correct and complete list of all Intellectual Property licenses entered into by any Loan Party Obligor pursuant to which (i) any Loan Party Obligor has provided any license or other rights in Intellectual Property owned or controlled by such Loan Party Obligor to any other Person (other than non-exclusive

software licenses granted in the ordinary course of business) or (ii) any Person has granted to any Loan Party Obligor any license or other rights in Intellectual Property owned or controlled by such Person that is material to the business of such Loan Party Obligor, including any Intellectual Property that is incorporated in any Inventory, software, or other product marketed, sold, licensed, or distributed by such Loan Party Obligor. d) All filings necessary to preserve, protect and perfect the security interests in the United States trademarks, trademark licenses, patents, patent licenses, copyrights and copyrights licenses set forth on Schedule 9(a) and Schedule 9(b), if any, have previously been filed. 10. Commercial Tort Claims. Attached hereto as Schedule 10 is a true, correct and complete list of all Commercial Tort Claims held by each Loan Party Obligor, including a brief description thereof. 11. Deposit Accounts, Securities Accounts and Commodity Accounts. Attached hereto as Schedule 11 is a true, correct and complete list of all Deposit Accounts, securities accounts and commodity accounts maintained by each Loan Party Obligor, including the name of each institution where each such account is held, the name of each such account and the name of each entity that holds each account.



 



LEGAL 4882-0995-1019v 9 12. Letter-of-Credit Rights. Attached hereto as Schedule 12 is a true, correct and complete list of all letters of credit issued in favor of each Loan Party Obligor, as beneficiary thereunder. 13. Motor Vehicles. Attached hereto as Schedule 13 is a true, correct and complete list of all motor vehicles, tractors or trailers (covered by certificates of title or ownership) owned by each Loan Party Obligor. 14. Machinery and Equipment. Attached here to as Schedule 14 is a true, correct and complete list of all the M&E owned by each Loan Party Obligor, organized by category and location of such M&E. 15. Other Assets: A Loan Party Obligor owns the following kinds of assets: Aircraft: ____Yes __ No Vessels, boats or ships: ____Yes ___ No Railroad rolling stock: ____Yes ___ No Motor Vehicles or similar titled collateral ____Yes ___ No If the answer is yes to any of these other types of assets, please describe on Schedule 15.



 



LEGAL 4882-0995-1019v 9 IN WITNESS WHEREOF, we have hereunto signed this Perfection Certificate as of this ____ day of _______, 2022. GREENLANE HOLDINGS, INC. By: ____________________________________ Name: Title: [GUARANTORS] By: ____________________________________ Name: Title:
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LEGAL 4882-0995-1019v 9 EXHIBIT C FORM OF COMPLIANCE CERTIFICATE To: WhiteHawk Capital Partners LP, as Agent 11601 Wilshire Blvd, Suite 1250 Los Angeles, CA 90025 Attn.: Robert Louzan Ladies and Gentlemen: I hereby certify to you pursuant to Section 7.1(a)(iv) and Section 9.6 of the Loan Agreement (as defined below) as follows: 1. I am the [____________] of Greenlane Holdings, Inc., a Delaware corporation (the “Borrower”). Capitalized terms used herein without definition shall have the meanings given to such terms in that certain Loan and Security Agreement, dated as of August 8, 2022 (as amended, restated, amended and restated, supplemented, or otherwise modified from time to time, the “Loan Agreement”), by and among the Borrower, certain Subsidiaries of the Borrower from time to time party thereto, as Guarantors, the parties thereto from time to time as lenders, whether by execution of the Loan Agreement or an Assignment and Acceptance (each individually, a “Lender” and collectively, the “Lenders”) and WhiteHawk Capital Partners LP, a Delaware limited partnership, in its capacity as agent for the Lenders (in such capacity, together with its successors and assigns in such capacity, “Agent”). 2. I have reviewed the terms of the Loan Agreement, and have made, or have caused to be made under my supervision, a review in reasonable detail of the transactions and the financial condition of Borrower and Guarantors, during the immediately preceding [fiscal month][fiscal quarter][fiscal year]. 3. The review described in Section 2 above did not disclose the existence during or at the end of such [fiscal month][fiscal quarter][fiscal year] and to my knowledge, there is not any condition or event that constitutes a Default or an Event of Default under the Loan Agreement, except as set forth on Schedule I attached hereto. Described on Schedule I attached hereto are the exceptions, if any, to this Section 3 listing, in detail, the nature of the condition or event, the period during which it has existed and the action which any Borrower or Guarantor has taken, is taking, or proposes to take with respect to such condition or event. 4. I further certify that, based on the review described in Section 2 above, no Borrower

or Guarantor has at any time during or at the end of such fiscal month, except as specifically described on Schedule II attached hereto or as permitted by the Loan Agreement, done any of the following: (a) Changed its respective company name, or transacted business under any trade name, style, or fictitious name, other than those previously described to you and set forth in the Financing Agreements.



 



LEGAL 4882-0995-1019v 9 (b) Changed the location of its chief executive office, changed its jurisdiction of incorporation, changed its type of organization or changed the location of or disposed of any of its properties or assets (other than (i) to any location set forth on Schedule 8.2 to the Loan Agreement or any location established in accordance with Section 9.2 of the Loan Agreement (or any properties or assets in-transit from one such location to another such location to the extent permitted by the Loan Agreement), or (ii) pursuant to the sale of Inventory in the ordinary course of its business or as otherwise permitted by Section 9.7 of the Loan Agreement). (c) Materially changed the terms upon which it generally sells goods (including sales on consignment) or provides services, nor has any significant vendor or trade supplier to any Borrower or Guarantor during or at the end of such period materially adversely changed the terms upon which it supplies goods to Borrower or any Guarantor. (d) Permitted or suffered to exist any security interest in or liens on any of its properties, whether real or personal, other than as specifically permitted in the Financing Agreements. (e) Have knowledge of, or received notification of, any breach or violation of any material covenant contained in any instrument or agreement in respect of Indebtedness for borrowed money by any Borrower or Guarantor with an aggregate principal amount in excess of $250,000. (f) Obtained or acquired any new trademark, patent or copyright registration or filed or acquired any new trademark, patent or copyright application, except as set forth in Schedule IV hereto. (g) Not paid other than in the ordinary course any material amounts owing to owners and lessors of leased premises (including retail store locations), warehouses, fulfillment centers, processors, custom brokers, freight forwarders and other third parties from time to time in possession of any Collateral having a Value (with respect to Inventory or Equipment) or a value (with respect to all other Collateral) equal to or greater than $100,000. (h) Obtained or acquired any new retail store or distribution center locations or closed or sold any retail store or distribution centers, except as set forth on Schedule V hereto. (i) Opened or

acquired any new Deposit Account with any bank or other financial institution, except as set forth on Schedule VI hereto (along with the name of the Borrower or Guarantor who owns the account, the account number, the name and address of the financial institution at which such account is maintained, the purpose of such account and, if any, the amount held in such account on or about the date of this Compliance Certificate). (j) Not paid any sales and use taxes when due as of the date of this Compliance Certificate, except as specifically described in Schedule VII hereto and except where the non- payment of such sales and use taxes involves an aggregate amount of less than $50,000.5 5 To be included only for Compliance Certificates delivered with respect to any fiscal month (i.e., not for the Compliance Certificate delivered with the annual financials).



 



LEGAL 4882-0995-1019v 9 5. Attached hereto as Schedule III are the calculations used in determining whether Borrower and Guarantors are in compliance with the [Liquidity]6[EBITDA][Availability Block] covenant set forth in Section 9.18 of the Loan Agreement, [as of the close of business of the Borrower on the last Business Day of each week in such fiscal month]7 [as of the last day of the fiscal month ending on the last day of such fiscal quarter]8 [as of the last day of such fiscal year]9. The foregoing certifications are made and delivered this day of ___________, 20__. Very truly yours, GREENLANE HOLDINGS, INC., as Borrower By: Name: Title: 6 To be included only for Compliance Certificates delivered with respect to any fiscal month. 7 To be included only for Compliance Certificates delivered with respect to any fiscal month. 8 To be included only for Compliance Certificates delivered for the last fiscal month of each fiscal quarter. 9 To be included only for the Compliance Certificate delivered for the last fiscal month of each fiscal year.



 



LEGAL 4882-0995-1019v 9 EXHIBIT D FORM OF BORROWING BASE CERTIFICATE10 [on Borrower’s letterhead] [DATE] This Borrowing Base Certificate (this “Certificate”) is being executed and delivered pursuant to, and in accordance with, the terms and provisions of that certain Loan and Security Agreement, dated as of August 8, 2022 (as amended, restated, amended and restated, supplemented, or otherwise modified from time to time, the “Loan Agreement”), by and among Greenlane Holdings, Inc., a Delaware corporation (the “Borrower”), certain Subsidiaries of the Borrower from time to time party thereto, as Guarantors, the parties thereto from time to time as lenders, whether by execution of the Loan Agreement or an Assignment and Acceptance (each individually, a “Lender” and collectively, the “Lenders”) and WhiteHawk Capital Partners LP, a Delaware limited partnership, in its capacity as agent for the Lenders (in such capacity, together with its successors and assigns in such capacity, “Agent”). Capitalized terms used herein and not otherwise defined herein have the meanings specified in the Loan Agreement. The undersigned, on behalf of the Borrower and not in any individual capacity, hereby certifies to the Agent that as of the date hereof: 1. Attached hereto as Annex A are calculations of the Borrowing Base as of the last Business Day of the immediately preceding fiscal month for monthly reporting (or the Friday of the immediately preceding week for weekly reporting) as to the Inventory, together with (i) an inventory summary report by category as determined by Borrower in accordance with their current and prior inventory management policies (and upon Agent’s reasonable request, upon the occurrence and during the continuance of an Event of Default, letter of credit inventory summary) and identifying where such Inventory is located and (ii) supporting data for such calculations. 2. [Attached hereto as Annex B is a description of the Account(s) of the Borrower which [was/were] previously [an] Eligible Account(s) that ceased to be [an] Eligible Account(s) since the date of the last Borrowing Base Certificate.]11 10 To be delivered promptly after the end of (but in no event more than fifteen (15) Business Days thereafter) each

fiscal month, so long as no Event of Default has occurred and is continuing and no Increased Reporting Period is then in effect (at any time an Event of Default has occurred and is continuing or if an Increased Reporting Period is in effect, weekly on each Wednesday (or if such day is not a Business Day, then the next succeeding Business Day)). 11 To be included in the event that an Account of the Borrower which was previously an Eligible Account ceases to be an Eligible Account under the Loan Agreement.



 



LEGAL 4882-0995-1019v 9 The Borrower represents and warrants to the Agent that (i) this Certificate is true and correct in all material respects and (ii) the amounts set forth in this Certificate are determined in accordance with the Loan Agreement (to the extent applicable).



 



LEGAL 4882-0995-1019v 9 GREENLANE HOLDINGS, INC., a Delaware corporation, as the Borrower By: Name: Title:12 12 To be signed by the chief financial officer, a vice president of finance, a controller or other appropriate financial officer of the Borrower reasonably acceptable to Agent (or if no such officers have been appointed or elected, the board of directors of the Borrower).



 



LEGAL 4882-0995-1019v 9 ANNEX A Borrowing Base Calculations [See attached.]



 



LEGAL 4882-0995-1019v 9 [ANNEX B Accounts [See attached.]]



 



LEGAL 4882-0995-1019v 9 EXHIBIT E-1 FORM OF U.S. TAX CERTIFICATE (FOR NON-U.S. [LENDERS] [PARTICIPANTS]13 THAT ARE NOT PARTNERSHIPS FOR U.S. FEDERAL INCOME TAX PURPOSES) Reference is hereby made to that certain Loan and Security Agreement, dated as of August 8, 2022 (as amended, restated, amended and restated, supplemented or otherwise modified from time to time, the “Loan Agreement”), by and among Greenlane Holdings, Inc., a Delaware corporation (the “Borrower”), certain Subsidiaries of the Borrower from time to time party thereto, as Guarantors, the parties thereto from time to time as lenders, whether by execution of the Loan Agreement or an Assignment and Acceptance (each individually, a “Lender” and collectively, the “Lenders”) and WhiteHawk Capital Partners LP, a Delaware limited partnership, in its capacity as agent for the Lenders (in such capacity, together with its successors and assigns in such capacity, “Agent”). Pursuant to the provisions of Section 6.5 of the Loan Agreement, the undersigned hereby certifies that it is the sole record and beneficial owner of the [Term Loan (as well as any note(s) evidencing such Term Loan)] [participation] in respect of which it is providing this certificate, it is not a bank within the meaning of Section 881(c)(3)(A) of the Code, it is not a ten percent shareholder of any Borrower within the meaning of Section 871(h)(3)(B) of the Code, it is not a controlled foreign corporation related to any Borrower as described in Section 881(c)(3)(C) of the Code and the interest payments in question are not effectively connected with the undersigned’s conduct of a U.S. trade or business. The undersigned has furnished [Agent and Borrower] [its participating Lender] with a certificate of its non-U.S. person status on IRS Form W-8BEN or IRS Form W-8BEN-E. By executing this certificate, the undersigned agrees that if the information provided on this certificate changes, the undersigned shall promptly so inform [Borrower and Agent] [such Lender] and the undersigned shall have at all times furnished [Borrower and Agent] [such Lender] with a properly completed and currently effective certificate in either the calendar year in which each payment is to be

made to the undersigned, or in either of the two calendar years preceding such payments. Unless otherwise defined herein, terms defined in the Loan Agreement and used herein shall have the meanings given to them in the Loan Agreement. [NAME OF LENDER OR PARTICIPANT] By: Name: Title: 13 This form can be used for Lenders or Participants. Select the appropriate bracketed phrases.



 



LEGAL 4882-0995-1019v 9 Date: __________, 20__



 



LEGAL 4882-0995-1019v 9 EXHIBIT E-2 FORM OF U.S. TAX CERTIFICATE (FOR NON-U.S. [LENDERS] [PARTICIPANTS]14 THAT ARE PARTNERSHIPS FOR U.S. FEDERAL INCOME TAX PURPOSES) Reference is hereby made to that certain Loan and Security Agreement, dated as of August 8, 2022 (as amended, restated, amended and restated, supplemented or otherwise modified from time to time, the “Loan Agreement”), by and among Greenlane Holdings, Inc., a Delaware corporation (the “Borrower”), certain Subsidiaries of the Borrower from time to time party thereto, as Guarantors, the parties thereto from time to time as lenders, whether by execution of the Loan Agreement or an Assignment and Acceptance (each individually, a “Lender” and collectively, the “Lenders”) and WhiteHawk Capital Partners LP, a Delaware limited partnership, in its capacity as agent for the Lenders (in such capacity, together with its successors and assigns in such capacity, “Agent”). Pursuant to the provisions of Section 6.5 of the Loan Agreement, the undersigned hereby certifies that (a) it is the sole record owner of the [Term Loan (as well as any promissory note(s) evidencing such Term Loan)] [participation] in respect of which it is providing this certificate, (b) its direct or indirect partners/members are the sole beneficial owners of such [Term Loan (as well as any note(s) evidencing such Term Loan)] [participation], (c) with respect to [the extension of credit pursuant to this Loan Agreement or any other Financing Agreement] [participation], neither the undersigned nor any of its direct or indirect partners/members is a bank extending credit pursuant to a loan agreement entered into in the ordinary course of its trade or business within the meaning of Section 881(c)(3)(A) of the Code, (d) none of its direct or indirect partners/members is a ten percent shareholder of any Borrower within the meaning of Section 871(h)(3)(B) of the Code, (e) none of its partners/members is a controlled foreign corporation related to any Borrower as described in Section 881(c)(3)(C) of the Code, and (f) the interest payments in question are not effectively connected with the undersigned’s or its partners/members’ conduct of a U.S. trade or business. The undersigned has

furnished [Agent and Borrower] [its participating Lender] with IRS Form W-8IMY accompanied by one of the following forms from each of its partners/members that is claiming the portfolio interest exemption: (i) an IRS Form W-8BEN or IRS Form W-8BEN- E or (ii) an IRS Form W-8IMY accompanied by an IRS Form W-8BEN or IRS Form W-BEN-E from each of such partner’s/member’s beneficial owners that is claiming the portfolio interest exemption. By executing this certificate, the undersigned agrees that (a) if the information provided on this certificate changes, the undersigned shall promptly so inform [Borrower and Agent] [such Lender] and (b) the undersigned shall have at all times furnished [Borrower and Agent] [such Lender] with a properly completed and currently effective certificate in either the calendar year in which each payment is to be made to the undersigned, or in either of the two calendar years preceding such payments. 14 This form can be used for Lenders or Participants. Select the appropriate bracketed phrases.



 



LEGAL 4882-0995-1019v 9 Unless otherwise defined herein, terms defined in the Loan Agreement and used herein shall have the meanings given to them in the Loan Agreement. [NAME OF LENDER OR PARTICIPANT] By: Name: Title: Date: __________, 20__



 



1 LEGAL 4882-0995-1019v 9 EXHIBIT F FORM OF GUARANTY THIS GUARANTY, dated as of [●], 20[●] (as the same may be amended, restated, amended and restated, supplemented or otherwise modified from time to time, this “Guaranty”), is made by each of the undersigned identified on the signature pages hereto, as guarantors (together with any other entity that may become a party hereto as provided herein, each a “Guarantor” and collectively, the “Guarantors”), in favor of WHITEHAWK CAPITAL PARTNERS LP, as Agent (the “Agent”), for the benefit of itself and the lenders under the Loan Agreement (as defined below) (collectively, the “Beneficiaries”). RECITALS A. Greenlane Holdings, Inc., a Delaware corporation (the “Borrower”), entered into that certain Loan and Security Agreement, dated as of August 8, 2022 (as amended, restated, amended and restated, replaced, supplemented or otherwise modified from time to time, the “Loan Agreement”), by and among the Borrower, Agent, certain Subsidiaries of the Borrower from time to time party thereto, as Guarantors, and the parties thereto from time to time as lenders, whether by execution of the Loan Agreement or an Assignment and Acceptance (each individually, a “Lender” and collectively, the “Lenders”), pursuant to which the Lenders agreed to make loans and other extensions of credit to the Borrower for the purposes set forth therein (unless otherwise defined herein, all terms used herein with their initial letter capitalized shall have the meanings given such terms in the Loan Agreement). B. Pursuant to the terms of the Loan Agreement, and as a condition precedent to the extension of credit thereunder, the Lenders have required that each Guarantor execute and deliver this Guaranty to guarantee the payment and performance of the Obligations. C. Each Guarantor has determined that valuable benefits will be derived by it as a result of the Loan Agreement and the extension of credit made (and which may be made after the date hereof) by the Lenders thereunder. Accordingly, for good and valuable consideration, the receipt and sufficiency of which is hereby acknowledged, each Guarantor hereby covenants and agrees in favor of Agent for the benefit of the Beneficiaries as follows: 1. Each Guarantor

hereby absolutely and unconditionally guarantees the prompt, complete and full payment when due, no matter how such shall become due, of the Obligations, and further guarantees that the Borrower will properly and timely perform the Obligations. This Guaranty shall terminate when all Obligations have been Paid in Full and the Financing Agreements have been terminated (other than indemnification and other contingent obligations not yet accrued at such time).



 



2 LEGAL 4882-0995-1019v 9 2. Each Guarantor covenants that, until all Obligations have been Paid in Full and the Financing Agreements have been terminated (other than indemnification and other contingent obligations not yet accrued at such time), it will, and, if necessary, will enable the Borrower (to the extent of its authority therefor) to, fully comply with the applicable conditions, covenants and agreements set forth in the Loan Agreement. Notwithstanding any contrary provision in this Guaranty, however, each Guarantor’s maximum liability under this Guaranty is limited, to the extent, if any, required so that its liability is not subject to avoidance under applicable bankruptcy, insolvency or other similar law relating to fraudulent conveyance or fraudulent transfer. 3. If any Guarantor is or becomes liable for any Obligations owing by any Loan Party to any Beneficiary by endorsement or otherwise other than under this Guaranty, such liability shall not be in any manner impaired or affected hereby, and the rights of the Beneficiaries hereunder shall be cumulative of any and all other rights that the Beneficiaries may ever have against any Guarantor. The exercise by any Beneficiary of any right or remedy hereunder or under any other instrument, at law or in equity, shall not preclude the concurrent or subsequent exercise of any other right or remedy. 4. All obligations of each Guarantor hereunder shall be absolute and unconditional irrespective of: (a) any extension, renewal, settlement, compromise, waiver or release in respect of any of the Obligations, by operation of law or otherwise, or any obligation of any other guarantor of any of the Obligations, or any default, failure or delay, willful or otherwise, in the payment or performance of the Obligations; (b) any lack of validity or enforceability relating to or against the Borrower, any other Loan Party or any other guarantor of any of the Obligations, for any reason related to the Loan Agreement, any other Financing Agreement or any other agreement or instrument governing or evidencing any Obligations, or any requirement of any Governmental Authority purporting to prohibit the payment by the Borrower, any other Loan Party or any other guarantor of the Obligations of the principal of or interest on the

Obligations; (c) any modification or amendment of or supplement to the Loan Agreement or any other Financing Agreement; (d) any change in the time, manner or place of payment of, or in any other term of, all or any part of the Obligations, or any other amendment or waiver of or any consent to any departure from the Loan Agreement, any other Financing Agreement or any other agreement or instrument governing or evidencing any Obligations, including any increase or decrease in the rate of interest thereon; (e) any release, non-perfection or invalidity of any direct or indirect collateral security for any obligation of any Loan Party under the Loan Agreement or any other Financing Agreement or any obligations of any other guarantor of any of the Obligations, any amendment or waiver of, or consent to departure from, any other guaranty or support document, any exchange, release or non-perfection of any Collateral for all or any of the Financing Agreements or



 



3 LEGAL 4882-0995-1019v 9 Obligations, or any action or failure to act by Agent, any other Beneficiary, any Lender or any Affiliate of any Lender with respect to any Collateral; (f) any change in the legal existence, structure or ownership of the Borrower, any other Loan Party or any other guarantor of any of the Obligations, or any insolvency, bankruptcy, reorganization or other similar proceeding affecting the Borrower, any other Loan Party or any other guarantor of the Obligations, or any of their assets or any resulting release or discharge of any obligation of the Borrower, any other Loan Party or any other guarantor of the Obligations; (g) any present or future law, regulation or order of any jurisdiction (whether of right or in fact) or of any agency thereof purporting to reduce, amend, restructure or otherwise affect any term of any Financing Agreement or the Obligations; (h) any other setoff, defense or counterclaim whatsoever (in any case, whether based on contract, tort or any other theory) with respect to the Loan Agreement, any other Financing Agreement, any other agreement or instrument or the transactions contemplated thereby which might constitute a legal or equitable defense available to, or discharge of, the Borrower or any Guarantor, other than payment or performance of the Obligations; or (i) any other act or omission to act or delay of any kind by the Borrower, any other Loan Party, any other guarantor of the Obligations, Agent, any Lender or any other Person or any other circumstance whatsoever which might, but for the provisions of this paragraph, constitute a legal or equitable discharge of any Guarantor’s obligations hereunder, other than Payment in Full of the Obligations; in each case to the extent permitted by applicable law, and except in each case to the extent that any written amendment, settlement, compromise, waiver or release expressly modifies or terminates the obligations of such Guarantor. 5. In the event of default by the Borrower or any other Loan Party in payment of the Obligations, or any part thereof, when the Obligations have become due, either by their terms or as the result of the exercise of any power to accelerate, each Guarantor shall, on demand, and without further notice of dishonor and without any notice having been given to

such Guarantor previous to such demand of the acceptance by the Beneficiaries of this Guaranty, and without any notice having been given to such Guarantor previous to such demand of the creating or incurring of the Obligations, pay the amount due thereon to Beneficiaries at Agent’s office as set forth in the Loan Agreement, and it shall not be necessary for any Beneficiary, in order to enforce such payment by any Guarantor, first to institute suit or exhaust its remedies against the Borrower, any other Guarantor or others liable on such Obligations, to have the Borrower joined with any Guarantor in any suit brought under this Guaranty or to enforce its rights against any collateral security which shall ever have been given to secure such Obligations; provided, however, that in the event any Beneficiary elects to enforce and/or exercise any remedies it may possess with respect to any collateral security for the Obligations prior to demanding payment from any Guarantor, such Guarantor shall nevertheless be obligated hereunder for any and all sums still owing to Beneficiaries on the Obligations and not repaid or recovered incident to the exercise of such remedies.



 



4 LEGAL 4882-0995-1019v 9 6. Notice to any Guarantor of the acceptance of this Guaranty and of the making, renewing or assignment of the Obligations and each item thereof are hereby expressly waived by each Guarantor. 7. Each payment on the Obligations shall be deemed to have been made by the Borrower unless express written notice is given to Agent at the time of such payment that such payment is made by any Guarantor as specified in such notice. 8. If all or any part of the Obligations at any time is secured, each Guarantor agrees that Agent and/or the Beneficiaries may at any time and from time to time, at their discretion and with or without valuable consideration, allow substitution or withdrawal of collateral or other security and release collateral or other security or compromise or settle any amount due or owing under the Loan Agreement or amend or modify in whole or in part, in accordance with the terms thereof, the Loan Agreement or any other Financing Agreement without impairing or diminishing the obligations of each Guarantor hereunder. Each Guarantor further agrees that if any Loan Party executes in favor of any Beneficiary any collateral agreement, mortgage or other security instrument, the exercise by any Beneficiary of any right or remedy thereby conferred on such Beneficiary shall be wholly discretionary with such Beneficiary, and that the exercise or failure to exercise any such right or remedy shall in no way impair or diminish the obligation of each Guarantor hereunder. Each Guarantor further agrees that the Beneficiaries and Agent shall not be liable for their failure to use diligence in the collection of the Obligations or in preserving the liability of any person liable for the Obligations, and each Guarantor hereby waives presentment for payment, notice of nonpayment, protest and notice thereof (including, notice of acceleration), and diligence in bringing suits against any Person liable on the Obligations, or any part thereof. 9. Each Guarantor agrees that the Beneficiaries, in their discretion, may (a) acting through Agent, bring suit against all guarantors (including, without limitation, each Guarantor hereunder) of the Obligations jointly and severally or against any one or more of them, (b) compound or settle with any one or more

of such guarantors for such consideration as the Beneficiaries may deem proper, and (c) release one or more of such guarantors from liability hereunder, and that no such action shall impair the rights of the Beneficiaries to collect the Obligations (or the unpaid balance thereof) from other such guarantors of the Obligations, or any of them, not so sued, settled with or released. Each Guarantor agrees, however, that nothing contained in this paragraph, and no action by the Beneficiaries permitted under this paragraph, shall in any way affect or impair the rights or obligations of such guarantors among themselves. 10. Each Guarantor represents and warrants to each Beneficiary that (a) such Guarantor is a corporation, limited liability company, partnership or limited partnership duly organized and validly existing under the laws of the jurisdiction of its incorporation or formation; (b) such Guarantor possesses all requisite authority and power to authorize, execute, deliver and comply with the terms of this Guaranty; (c) this Guaranty has been duly authorized and approved by all necessary action on the part of such Guarantor and constitutes a legal, valid and binding obligation of such Guarantor enforceable in accordance with its terms, except as the enforcement thereof may be limited by applicable bankruptcy, insolvency, moratorium or other similar law, and equitable principles of general applicability; (d) the execution, delivery and compliance with this Guaranty does not violate any agreement, instrument or any requirement of any Governmental Authority applicable to such Guarantor except to the extent such violation would not have a Material Adverse



 



5 LEGAL 4882-0995-1019v 9 Effect; (e) no approval or consent of any person or entity, including but not limited to any court or Governmental Authority, or any filing or registration of any kind is required for the authorization, execution, delivery or compliance with this Guaranty which has not been obtained except to the extent failure to obtain or make the same would not have a Material Adverse Effect; and (f) in executing and delivering this Guaranty, each Guarantor has (i) without reliance on Agent or any information received from Agent and based upon such documents and information it deems appropriate, made an independent investigation of the transactions contemplated hereby and the Borrower, the Borrower’s business, assets, operations, prospects and condition, financial or otherwise, and any circumstances which may bear upon such transactions, the Borrower or the obligations and risks undertaken herein with respect to the Obligations; (ii) adequate means to obtain from the Borrower on a continuing basis information concerning the Borrower; (iii) full and complete access to the Financing Agreements and any other documents executed in connection with the Financing Agreements; and (iv) not relied and will not rely upon any representations or warranties of Agent not embodied herein or any acts heretofore or hereafter taken by Agent (including but not limited to any review by Agent of the affairs of the Borrower). 11. Each Guarantor covenants and agrees that until the Obligations are Paid in Full, except as otherwise provided in the Loan Agreement or unless Agent, the Required Lenders or the Lenders, as applicable, give their prior written consent to any deviation therefrom, it will duly and punctually observe and perform all covenants applicable to such Guarantor under the Loan Agreement and the other Financing Agreements. 12. This Guaranty is for the benefit of the Beneficiaries, their successors and permitted assigns, and in the event of a permitted assignment by any Beneficiary (or its successors or permitted assigns) of the Obligations, or any part thereof, the rights and benefits hereunder, to the extent applicable to the Obligations so assigned, may be transferred with such Obligations. This Guaranty is binding

upon each Guarantor and its successors and permitted assigns. 13. No modification, consent, amendment or waiver of any provision of this Guaranty, nor consent to any departure by any Guarantor therefrom, shall be effective unless the same shall be in writing and signed by Agent with requisite Lender approval as and to the extent required under the Loan Agreement, and then shall be effective only in the specific instance and for the purpose for which given. No notice to or demand on any Guarantor in any case shall, of itself, entitle such Guarantor to any other or further notice or demand in similar or other circumstances. No delay or omission by the Beneficiaries in exercising any power or right hereunder shall impair any such right or power or be construed as a waiver thereof or any acquiescence therein, nor shall any single or partial exercise of any such power preclude other or further exercise thereof, or the exercise of any other right or power hereunder. All rights and remedies of the Beneficiaries hereunder are cumulative of each other and of every other right or remedy which the Beneficiaries may otherwise have at law or in equity or under any other contract or document, and the exercise of one or more rights or remedies shall not prejudice or impair the concurrent or subsequent exercise of other rights or remedies of the Beneficiaries. 14. No provision herein or in any promissory note, instrument or any other Financing Agreement executed by the Borrower or any Guarantor evidencing the Obligations shall require the payment or permit the collection of interest in excess of the maximum amount or rate permitted under any applicable law or regulation. If any excess of interest in such respect is provided for



 



6 LEGAL 4882-0995-1019v 9 herein or in any such promissory note, instrument, or any other Financing Agreement, the provisions of this paragraph shall govern, and neither the Borrower nor any Guarantor shall be obligated to pay the amount of such interest to the extent that it is in excess of the amount permitted by law. The intention of the parties being to conform strictly to any applicable federal or state usury laws now in force, all promissory notes, instruments and other Financing Agreements executed by the Borrower or any Guarantor evidencing the Obligations shall be held subject to reduction to the amount allowed under said usury laws as now or hereafter construed by the courts having jurisdiction. 15. If any Guarantor should breach or fail to perform any provision of this Guaranty, each Guarantor agrees to pay Beneficiaries all reasonable and documented out-of-pocket costs and expenses (including court costs and reasonable and documented out-of-pocket attorneys’ fees (limited to one primary counsel (to be retained by Agent) to all Beneficiaries, taken as a whole, plus (x) if reasonably necessary, one local counsel in any relevant jurisdiction (which may include a single firm of counsel acting in multiple jurisdictions) and (y) in the case of an actual or perceived conflict of interest where such Person affected by such conflict informs the Guarantors of such conflict, in each case, a single additional firm of counsel in each relevant jurisdiction for all similarly situated affected Persons)) incurred by the Beneficiaries in the enforcement hereof. 16. (a) The liability of each Guarantor under this Guaranty shall in no manner be impaired, affected or released by the insolvency, bankruptcy, making of an assignment for the benefit of creditors, arrangement, compensation, composition or readjustment of any other Loan Party, or any proceedings affecting the status, legal existence or assets of any other Loan Party or other similar proceedings instituted by or against any other Loan Party and affecting the assets of any other Loan Party. (b) Each Guarantor acknowledges and agrees that any interest on any portion of the Obligations which accrues after the commencement of any proceeding referred to in clause (a) above (or, if interest on any portion of the Obligations

ceases to accrue by operation of law by reason of the commencement of said proceeding, such interest as would have accrued on such portion of the Obligations if said proceedings had not been commenced) shall be included in the Obligations because it is the intention of each Guarantor and the Beneficiaries that the Obligations which are guaranteed by each Guarantor pursuant to this Guaranty should be determined without regard to any rule of law or order which may relieve any Loan Party of any portion of such Obligations. Each Guarantor will, to the extent not prohibited by law from doing so, permit any trustee in bankruptcy, receiver, debtor in possession, assignee for the benefit of creditors or similar person to pay the Beneficiaries or Agent, or allow the claim of the Beneficiaries or Agent in respect of, any such interest accruing after the date on which such proceeding is commenced. (c) In the event that all or any portion of the Obligations is paid by any Loan Party, the obligations of each Guarantor hereunder shall continue and remain in full force and effect or be reinstated, as the case may be, in the event that all or any part of such payment(s) are rescinded or recovered directly or indirectly from Agent or any Beneficiary as a preference, fraudulent transfer or otherwise, and any such payments which are so rescinded or recovered shall constitute Obligations for all purposes under this Guaranty.



 



7 LEGAL 4882-0995-1019v 9 17. Each Guarantor understands and agrees that any amounts of any Guarantor on account with any Lender or Beneficiary may, if an Event of Default shall have occurred and be continuing, be offset to satisfy the obligations of such Guarantor hereunder. 18. Each Guarantor hereby subordinates and makes inferior any and all Obligations now or at any time hereafter owed by any Loan Party to such Guarantor to the Obligations evidenced by the Loan Agreement and agrees if an Event of Default shall have occurred and be continuing, not to permit any Loan Party to repay, or to accept payment from any Loan Party of, such Obligations or any part thereof without the prior written consent of Agent. Each Guarantor further agrees that if Agent so requests while an Event of Default is continuing, such Obligations of such Loan Party to such Guarantor shall be collected, enforced and received by such Guarantor as trustee for Agent (for the benefit of the Beneficiaries) and shall be paid over to Agent (for the benefit of the Beneficiaries) on account of the Obligations but without reducing or affecting in any manner the liability of such Guarantor under the other provisions of this Guaranty, except to the extent of such payment. 19. Each Guarantor hereby agrees that to the extent that any Guarantor shall have paid more than its proportionate share of any payment made hereunder, such Guarantor shall be entitled to seek and receive contribution from and against any other Guarantor hereunder which has not paid its proportionate share of such payment. Each Guarantor’s right of contribution shall be subject to the terms and conditions of Paragraph 20. The provisions of this Paragraph 19 shall in no respect limit the obligations and liabilities of any Guarantor to the Beneficiaries, and each Guarantor shall remain liable to the Beneficiaries for the full amount guaranteed by such Guarantor hereunder. 20. Notwithstanding any payment made by any Guarantor hereunder or any set-off or application of funds of any Guarantor by any Beneficiary, no Guarantor shall be entitled to be subrogated to any of the rights of any Beneficiary against the Borrower or any Guarantor or any collateral security or guaranty or right of offset held by any Beneficiary for the

payment of the Obligations, nor shall any Guarantor seek or be entitled to seek any indemnity, exoneration, participation, contribution or reimbursement from the Borrower or any Guarantor in respect of payments made by such Guarantor hereunder, until all amounts owing to the Beneficiaries by the Loan Parties on account of the Obligations have been Paid in Full and the Financing Agreements have been terminated (other than indemnification and other contingent obligations not yet accrued at such time). If any amount shall be paid to any Guarantor on account of such subrogation rights at any time when all of the Obligations shall not have been Paid in Full, such amount shall be held by such Guarantor in trust for Agent (for the benefit of the Beneficiaries), segregated from other funds of such Guarantor, and shall, forthwith upon receipt by such Guarantor, be turned over to Agent (for the benefit of the Beneficiaries) in the exact form received by such Guarantor (duly endorsed by such Guarantor to Agent, if required), to be applied against the Obligations whether matured or unmatured. 21. [Reserved.] 22. If any provision of this Guaranty is held to be illegal, invalid, or unenforceable, then such provision shall be fully severable, and this Guaranty shall be construed and enforced as if such illegal, invalid, or unenforceable provision had never comprised a part hereof, and the



 



8 LEGAL 4882-0995-1019v 9 remaining provisions hereof shall remain in full force and effect and shall not be affected by the illegal, invalid, or unenforceable provision or by its severance herefrom. Furthermore, in lieu of such illegal, invalid, or unenforceable provision there shall be added automatically as a part of this Guaranty a provision as similar in terms to such illegal, invalid, or unenforceable provision as may be possible and be legal, valid and enforceable. 23. (a) EXCEPT TO THE EXTENT REQUIRED FOR THE EXERCISE OF THE REMEDIES PROVIDED IN THE OTHER SECURITY INSTRUMENTS, EACH GUARANTOR HEREBY IRREVOCABLY CONSENTS AND SUBMITS TO THE NON- EXCLUSIVE JURISDICTION OF THE STATE OF NEW YORK AND THE STATE AND FEDERAL COURTS LOCATED IN THE BOROUGH OF MANHATTAN, COUNTY OF NEW YORK, STATE OF NEW YORK AND THE UNITED STATES DISTRICT COURT FOR THE SOUTHERN DISTRICT OF NEW YORK WHICHEVER AGENT MAY ELECT, AND WAIVES ANY OBJECTION BASED ON VENUE OR FORUM NON CONVENIENS WITH RESPECT TO ANY ACTION INSTITUTED THEREIN ARISING UNDER THIS GUARANTY OR IN ANY WAY CONNECTED WITH OR RELATED OR INCIDENTAL TO THE DEALINGS OF THE PARTIES HERETO IN RESPECT OF THIS GUARANTY OR THE TRANSACTIONS RELATED HERETO, IN EACH CASE, WHETHER NOW EXISTING OR HEREAFTER ARISING, AND WHETHER IN CONTRACT, TORT, EQUITY OR OTHERWISE, AND AGREE THAT ANY DISPUTE WITH RESPECT TO ANY SUCH MATTERS SHALL BE HEARD ONLY IN THE COURTS DESCRIBED ABOVE (EXCEPT THAT AGENT AND ANY OTHER BENEFICIARY SHALL HAVE THE RIGHT TO BRING ANY ACTION OR PROCEEDING AGAINST ANY GUARANTOR IN THE COURTS OF ANY OTHER JURISDICTION WHICH AGENT DEEMS NECESSARY OR APPROPRIATE IN ORDER TO ENFORCE ITS RIGHTS AGAINST SUCH GUARANTOR). (b) [Reserved]. 24. THIS

GUARANTY AND THE OTHER FINANCING AGREEMENTS COLLECTIVELY REPRESENT THE FINAL AGREEMENT AND UNDERSTANDING BY AND AMONG AGENT, THE OTHER BENEFICIARIES AND EACH GUARANTOR AND MAY NOT BE CONTRADICTED BY EVIDENCE OF PRIOR, CONTEMPORANEOUS, OR SUBSEQUENT ORAL AGREEMENTS OF THE BENEFICIARIES, AGENT AND EACH GUARANTOR. THERE ARE NO UNWRITTEN ORAL AGREEMENTS AMONG THE BENEFICIARIES, AGENT AND EACH GUARANTOR. 25. EACH GUARANTOR, FOR ITSELF, ITS SUCCESSORS AND ASSIGNS, HEREBY WAIVES ANY RIGHT TO TRIAL BY JURY OF ANY CLAIM, DEMAND, ACTION OR CAUSE OF ACTION ARISING UNDER THIS GUARANTY OR IN ANY WAY CONNECTED WITH OR RELATED OR INCIDENTAL TO THE DEALINGS OF THE PARTIES HERETO IN RESPECT OF THIS GUARANTY OR THE TRANSACTIONS RELATED HERETO IN EACH CASE WHETHER NOW EXISTING OR HEREAFTER ARISING, AND WHETHER IN CONTRACT, TORT, EQUITY OR OTHERWISE. EACH GUARANTOR HEREBY AGREES AND CONSENTS THAT ANY SUCH CLAIM, DEMAND, ACTION OR CAUSE OF ACTION SHALL BE DECIDED BY COURT TRIAL WITHOUT A JURY AND THAT ANY BENEFICIARY MAY FILE AN EXECUTED COPY OF THIS



 



9 LEGAL 4882-0995-1019v 9 GUARANTY AS WRITTEN EVIDENCE OF THE CONSENT OF THE PARTIES HERETO TO THE WAIVER OF THEIR RIGHT TO TRIAL BY JURY. 26. THE VALIDITY, INTERPRETATION AND ENFORCEMENT OF THIS GUARANTY AND THE OTHER FINANCING AGREEMENTS AND ANY DISPUTE ARISING OUT OF THE RELATIONSHIP BETWEEN THE PARTIES HERETO, WHETHER IN CONTRACT, TORT, EQUITY OR OTHERWISE, SHALL BE GOVERNED BY THE INTERNAL LAWS OF THE STATE OF NEW YORK BUT EXCLUDING ANY PRINCIPLES OF CONFLICTS OF LAW OR OTHER RULE OF LAW THAT WOULD CAUSE THE APPLICATION OF THE LAW OF ANY JURISDICTION OTHER THAN THE LAWS OF THE STATE OF NEW YORK. 27. EACH GUARANTOR HEREBY WAIVES PERSONAL SERVICE OF ANY AND ALL PROCESS UPON IT AND CONSENTS THAT ALL SUCH SERVICE OF PROCESS MAY BE MADE BY CERTIFIED MAIL (RETURN RECEIPT REQUESTED) DIRECTED TO ITS ADDRESS FOR NOTICES PURSUANT TO SECTION 13.3 OF THE LOAN AGREEMENT AND SERVICE SO MADE SHALL BE DEEMED TO BE COMPLETED FIVE (5) DAYS AFTER THE SAME SHALL HAVE BEEN SO DEPOSITED IN THE U.S. MAILS, OR, AT AGENT’S OPTION, BY SERVICE UPON ANY GUARANTOR IN ANY OTHER MANNER PROVIDED UNDER THE RULES OF ANY SUCH COURTS. 28. Each Guarantor agrees to cause (to the extent of its authority therefor) each of its Subsidiaries (other than a Foreign Subsidiary) that is required to become a party to this Guaranty pursuant to Section 9.23(a) of the Loan Agreement to become a Guarantor for all purposes of this Guaranty by causing such Subsidiary to execute and deliver an Assumption Agreement in substantially the form of Annex I attached hereto. 29. This Guaranty may be executed in several counterparts (and by different parties hereto on different counterparts), each of which shall constitute an original, but all of which when taken together shall constitute a single contract. Delivery of

an executed counterpart of a signature page of this Guaranty by facsimile or other electronic transmission (e.g. .pdf) shall be effective as delivery of a manually executed counterpart of this Guaranty. [Remainder of Page Intentionally Left Blank]



 



[SIGNATURE PAGE TO GUARANTY] EXECUTED and effective as of the date first above written. [GUARANTORS]: By: Name: Title:



 



[SIGNATURE PAGE TO GUARANTY] ACKNOWLEDGED AND AGREED: WHITEHAWK CAPITAL PARTNERS LP, as Agent By: Name: Title:



 



LEGAL 4882-0995-1019v 9 Annex I Form of Assumption Agreement ASSUMPTION AGREEMENT, dated as of ________________, 20___ (this “Assumption Agreement”), made by ______________________________, a ______________ (the “Additional Guarantor”), in favor of WhiteHawk Capital Partners LP, as agent (in such capacity, “Agent”) for the banks and other financial institutions from time to time party to the Loan Agreement referred to below (the “Lenders”). Each capitalized term not defined herein shall have the meaning assigned to it in the Guaranty referenced below. W I T N E S S E T H: WHEREAS, Greenlane Holdings, Inc., a Delaware corporation (the “Borrower”), has entered into that certain Loan and Security Agreement, dated as of August 8, 2022 (as amended, restated, amended and restated, replaced, supplemented or otherwise modified from time to time, the “Loan Agreement”), by and among the Borrower, Agent, certain Subsidiaries of the Borrower from time to time party thereto, as Guarantors, and the Lenders; WHEREAS, in connection with the Loan Agreement, certain Subsidiaries of the Borrower have entered into that certain Guaranty, dated as of August 8, 2022 (as amended, restated, amended and restated, supplemented or otherwise modified from time to time, the “Guaranty”) in favor of Agent for the ratable benefit of the Beneficiaries; WHEREAS, the Loan Agreement requires the Additional Guarantor to become a party to the Guaranty; and WHEREAS, the Additional Guarantor has agreed to execute and deliver this Assumption Agreement in order to become a party to the Guaranty; NOW, THEREFORE, IT IS AGREED: 1. Guaranty. By executing and delivering this Assumption Agreement, the Additional Guarantor, as provided in Section 28 of the Guaranty, hereby becomes a Guarantor thereunder and under the other Financing Agreements with the same force and effect as if originally named therein as a Guarantor and, without limiting the generality of the foregoing, hereby expressly (a) assumes all obligations and liabilities of a Guarantor thereunder; (b) jointly and severally, unconditionally and irrevocably, guarantees to Agent, for the ratable benefit of the Beneficiaries and each of their respective successors and

permitted assigns, the prompt and complete payment and performance by the Loan Parties when due (whether at the stated maturity, by acceleration or otherwise) of the Obligations. This is a guarantee of payment and performance when due and not of collection, and the liability of each Guarantor is primary and not secondary. The Additional Guarantor hereby represents and warrants that each of the representations and warranties contained in the Guaranty and each other Financing Agreement, as they expressly relate to the Additional Guarantor or the Guarantors collectively, are true and correct in all material respects (unless already qualified by materiality in which case such applicable representation and warranty shall be true and correct), except to the extent any such representations and warranties are expressly limited to an earlier



 



LEGAL 4882-0995-1019V 9 date, in which case, such representations and warranties shall continue to be true and correct in all material respects (unless already qualified by materiality in which case such applicable representation and warranty shall be true and correct) as of such specified earlier date. 2. Governing Law. THIS ASSUMPTION AGREEMENT SHALL BE GOVERNED BY, AND CONSTRUED IN ACCORDANCE WITH, THE LAWS OF THE STATE OF NEW YORK.



 



LEGAL 4882-0995-1019V 9 IN WITNESS WHEREOF, the undersigned has caused this Assumption Agreement to be duly executed and delivered as of the date first above written. [ADDITIONAL GUARANTOR], as the Additional Guarantor By: Name: Title:



 



1 LEGAL 4882-0995-1019v 9 EXHIBIT G FORM OF PLEDGE AGREEMENT THIS PLEDGE AGREEMENT (as it may be amended, restated, amended and restated, supplemented or otherwise modified from time to time, this “Pledge Agreement”), dated as of [●], 20[●], is entered into by and among each of the undersigned identified on the signature pages hereto as Pledgors (as further defined below) and WhiteHawk Capital Partners LP, a Delaware limited partnership, in its capacity as agent for the Lenders (in such capacity, together with its successors and assigns in such capacity, “Agent”). WHEREAS, Greenlane Holdings, Inc., a Delaware corporation (“Borrower”), entered into that certain Loan and Security Agreement, dated as of August 8, 2022, by and among the Borrower, Agent, certain Subsidiaries of the Borrower from time to time party thereto, as Guarantors, and the parties thereto from time to time as lenders, whether by execution of the Loan Agreement or an Assignment and Acceptance (each individually, a “Lender” and collectively, the “Lenders”) (as amended, restated, amended and restated, replaced, supplemented or otherwise modified from time to time, the “Loan Agreement”), pursuant to which the Lenders agreed to make loans and other extensions of credit to the Borrower for the purposes set forth therein. WHEREAS, Agent and the Lenders have conditioned their obligations under the Financing Agreements upon the execution and delivery by the Pledgors of this Pledge Agreement, and the Pledgors have agreed to enter into this Pledge Agreement to secure all obligations owing to Agent and the Lenders under the Financing Agreements; and WHEREAS, each Pledgor has determined that valuable benefits will be derived by it as a result of the Loan Agreement and the extension of credit made by the Lenders thereunder. NOW, THEREFORE, in consideration of the foregoing facts and in order to induce the Lenders to extend or continue to extend credit under the Loan Agreement, each Pledgor hereby agrees with Agent as follows: ARTICLE I Definitions 1.1 Terms Defined in Loan Agreement. All capitalized terms used herein and not otherwise defined shall have the meanings assigned to such terms in the Loan Agreement. 1.2 Terms

Defined in UCC. Terms defined in the UCC which are not otherwise defined in this Pledge Agreement or the Loan Agreement are used herein as defined in the UCC. 1.3 Definitions of Certain Terms Used Herein. As used in this Pledge Agreement, in addition to the terms defined in the introductory paragraph hereto and in the Preliminary Statements, the following terms shall have the following meanings: “Canadian Pledged Collateral” means any Pledged Collateral comprised of shares or other equity interests in respect of which the issuer is organized under the laws of Canada or any province or territory therein.



 



2 LEGAL 4882-0995-1019v 9 “Canadian Pledgor” means each of the entities set forth on Exhibit C as a “Canadian Pledgor”. “Collateral” shall have the meaning set forth in Article II. “Control” shall have the meaning set forth in Article 8 or, if applicable, in Section 9-104, 9-105, 9-106 or 9-107 of Article 9 of the UCC or under any other applicable law which are required as a result thereof to be applied in connection with the attachment, perfection or priority of the Agent’s Lien on any Collateral (including, without limitation, the Securities Transfer Act (Ontario)). “Default” means any event or condition which constitutes an Event of Default or which upon notice, lapse of time or both would, unless cured or waived, become an Event of Default. “Event of Default” means an event described in Section 5.1. “Pledged Collateral” means, in respect of any Pledgor, the Capital Stock now owned by such Pledgor set forth on Exhibit C hereto and any Capital Stock hereafter acquired by any such Pledgor, in each case, whether or not evidenced by certificates physically delivered to Agent pursuant to this Pledge Agreement. “Pledgor” means each U.S. Pledgor and Canadian Pledgor, individually or collectively as the context may require. “Proceeds” shall have the meaning set forth in Article 9 of the UCC and, in any event shall include, without limitation all dividends or other income from the Pledged Collateral, collections thereon or distributions or payments with respect thereto “Stock Rights” means all dividends, instruments or other distributions and any other right or property which the Pledgors shall receive or shall become entitled to receive for any reason whatsoever with respect to, in substitution for or in exchange for Capital Stock constituting Collateral, any right to receive Capital Stock and any right to receive earnings, in which any Pledgor now has or hereafter acquires any right, issued by an issuer of such Capital Stock. “UCC” means the Uniform Commercial Code, as in effect from time to time, of the State of New York or of any other state the laws of which are required as a result thereof to be applied in connection with the attachment, perfection or priority of, or remedies with respect to, Agent’s Lien on any Collateral. “U.S. Pledgor” means each

of the entities set forth on Exhibit C as a “U.S. Pledgor”. The foregoing definitions shall be equally applicable to both the singular and plural forms of the defined terms.



 



3 LEGAL 4882-0995-1019v 9 ARTICLE II Grant of Security Interest 2.1 Each Pledgor hereby pledges, assigns and grants to Agent, for itself and for the benefit of the Lenders, a security interest in, a Lien upon, and a right of set off against, as security, all of its right, title and interest in, to and under all of the following items, whether now owned by or owing to, or hereafter acquired by or arising in favor of such Pledgor (all of which will be collectively referred to as, the “Collateral”): (a) all Pledged Collateral now owned or hereafter acquired by such Pledgor or in which such Pledgor now has or at any time in the future may acquire any right, title or interest and whether now existing or hereafter coming into existence, together with all proceeds, replacements, substitutions or any other form of issue, dividend or distribution with respect to or arising from such Pledged Collateral; and (b) all accessions to, substitutions for and replacements, Proceeds (including Stock Rights), insurance proceeds and products of the foregoing, together with all books and records, and other records related thereto and any General Intangibles at any time evidencing or relating to any of the foregoing. 2.2 Obligations Secured. The pledge and security interest effectuated hereby shall secure the prompt performance and payment in full of any and all Obligations of every kind, nature and description owing by the Loan Parties (or any of them) to Agent or any Lender arising under or otherwise related to or permitted under the Guaranty, this Pledge Agreement, the Loan Agreement or the other Financing Agreements. ARTICLE III Representations and Warranties Each Pledgor, on behalf of itself, represents and warrants to Agent and the Lenders that as of the date hereof: 3.1 The representations and warranties of the Borrower and each Guarantor in the Loan Agreement concerning such Pledgor and the Collateral are true and correct in all material respects (except that such materiality qualifier shall not be applicable to any representation or warranty that already is qualified or modified by materiality in the text thereof) (provided that any representation or warranty that expressly relates to a date other than the date hereof is true and correct in all material respects as of such date (except

that such materiality qualifier shall not be applicable to any representation or warranty that already is qualified or modified by materiality in the text thereof)). Such Pledgor has the corporate, limited liability company or partnership power, as applicable, to transfer the Collateral and title to the Collateral with respect to which it has purported to grant a security interest hereunder, free and clear of all Liens except for Liens permitted under Section 4.1(e), and has full power and authority to grant to Agent the security interest in such Collateral pursuant hereto (subject to the Liens permitted under Section 4.1(e)). When financing statements in appropriate form have been filed in the appropriate offices against such Pledgor in the locations listed on Exhibit D, Agent will have a fully perfected security interest in that



 



4 LEGAL 4882-0995-1019v 9 Collateral of the Pledgor in which a security interest may be perfected under the UCC or PPSA, as applicable, by filing, subject only to Liens permitted under Section 4.1(e). 3.2 Type and Jurisdiction of Organization and Identification Numbers. As of the date hereof, the type of entity of such Pledgor, its state of organization, and its federal employer identification number are set forth on Exhibit A. 3.3 Principal Location. Such Pledgor’s mailing address and the location of its place of business (if it has only one) or its chief executive office (if it has more than one place of business), are disclosed in Exhibit A. 3.4 Exact Names. Such Pledgor’s name in which it has executed this Pledge Agreement is the exact name as it appears in such Pledgor’s organizational documents, as amended, as filed with such Pledgor’s jurisdiction of organization. Except as set forth on Exhibit B, such Pledgor has not, during the past five (5) years prior to its becoming a party hereto, been known by or used any other corporate or fictitious name, or been a party to any merger or consolidation, or been a party to any acquisition. 3.5 [Reserved]. 3.6 Pledged Collateral. (a) As of the date hereof, Exhibit C sets forth a complete and accurate list of all Pledged Collateral constituting Capital Stock owned by such Pledgor. As of the date hereof, such Pledgor is the direct, sole beneficial owner and sole holder of record of the Pledged Collateral listed on Exhibit C as being owned by it, free and clear of any Liens, except as permitted by Section 4.1(e). Such Pledgor further represents and warrants that (i) all Pledged Collateral owned by it constituting Capital Stock has been (to the extent such concepts are relevant with respect to such Pledged Collateral) duly authorized, was validly issued, and is fully paid and non-assessable (except as such rights may arise under mandatory provisions of applicable statutory law that may not be waived or otherwise agreed and not as a result of any rights contained in any organizational document) and (ii) with respect to any certificates delivered to Agent (or its bailee or agent) representing Capital Stock, either such certificates are Securities as defined in Article 8 of the UCC or the PPSA, as applicable, as a result of actions by the issuer or

otherwise, or, if such certificates are not Securities, such Pledgor has so informed Agent so that Agent may take steps to perfect its security interest therein as a General Intangible. (b) In addition, (i) none of the Pledged Collateral owned by it has been issued or transferred in violation of the securities registration, securities disclosure or similar laws of any jurisdiction to which such issuance or transfer may be subject, (ii) there are no existing options, warrants, calls or commitments of any character whatsoever relating to such Pledged Collateral, and (iii) no consent, approval, authorization, or other action by, and no giving of notice to or filing with, any governmental authority or any other Person is required for the pledge by such Pledgor of such Pledged Collateral pursuant to this Pledge Agreement or for the execution, delivery and performance of this Pledge Agreement by such Pledgor, or for the exercise by Agent of the voting or other rights provided for in this Pledge Agreement or for the remedies in respect of the Pledged Collateral pursuant to this Pledge Agreement, except which has already been obtained or as may



 



5 LEGAL 4882-0995-1019v 9 be required in connection with such disposition by laws affecting the offering and sale of securities generally. (c) None of the Collateral constitutes margin securities for the purposes of Regulations T, U or X of the Federal Reserve Board, and also none of the proceeds of any Loans made by the Lenders to any Pledgor will be used to purchase or carry any margin stock. ARTICLE IV Covenants From the date of this Pledge Agreement, and thereafter until this Pledge Agreement is terminated, each Pledgor, on behalf of itself, agrees that: 4.1 General. (a) Collateral Records. Such Pledgor will maintain complete and accurate books and records with respect to the Collateral owned by it, and furnish to Agent, with sufficient copies for each of the Lenders, such reports relating to such Collateral as Agent shall from time to time reasonably request. (b) Authorization to File Financing Statements; Ratification. Such Pledgor hereby authorizes Agent (or its agent or designees) to file, and if requested will deliver to Agent, all financing statements and other documents and take such other actions as may from time to time be reasonably requested by Agent in order to maintain a perfected security interest in and, if applicable, Control of, the Collateral owned by such Pledgor. Any financing statement filed by Agent may be filed in any filing office in any appropriate UCC or PPSA jurisdiction and may (i) indicate such Pledgor’s Collateral by any description which reasonably approximates the description contained in this Pledge Agreement, and (ii) contain any other information required by part 5 of Article 9 of the UCC or, if applicable, the PPSA, for the sufficiency or filing office acceptance of any financing statement or amendment, including whether such Pledgor is an organization and the type of organization. Such Pledgor also agrees to furnish any such information to Agent promptly upon reasonable request. (c) Further Assurances. Such Pledgor will, if so requested by Agent, furnish to Agent, as often as Agent reasonably requests, statements and schedules further identifying and describing the Collateral owned by it and such other reports and information in connection with its Collateral as Agent may reasonably request, all

in such detail as Agent may reasonably specify. Such Pledgor may from time to time update the Exhibits to this Pledge Agreement by delivering supplemental Exhibits in writing to Agent. Such Pledgor also agrees to take any and all commercially reasonable (as determined by such Pledgor in its reasonable discretion) actions necessary to defend title to the Collateral against all persons and to defend the security interest of Agent in its Collateral and the priority thereof against any Lien not expressly permitted hereunder. (d) Disposition of Collateral. Such Pledgor will not sell, lease or otherwise dispose of the Collateral owned by it except for dispositions permitted pursuant to Section 9.7 of the Loan Agreement.



 



6 LEGAL 4882-0995-1019v 9 (e) Liens. Such Pledgor will not create, incur, or suffer to exist any Lien on the Collateral owned by it except (i) the security interest created by this Pledge Agreement and (ii) Liens permitted to exist under Section 9.8 of the Loan Agreement. (f) Other Financing Statements. Such Pledgor will not authorize the filing of any financing statement naming it as debtor covering all or any portion of the Collateral owned by it, except as permitted by Section 4.1(e). Such Pledgor acknowledges that it is not authorized to file any financing statement or amendment or termination statement with respect to any financing statement naming such Pledgor as debtor and filed by or on behalf of Agent pursuant to this Pledge Agreement, without the prior written consent of Agent, subject to such Pledgor’s rights under Section 9-509(d)(2) of the UCC and any other applicable laws. (g) [Reserved]. (h) Compliance with Terms. Such Pledgor will perform and comply with all obligations under all material agreements governing the Pledged Collateral of such Pledgor and to which it is a party or by which it is bound, except where any failure to do so would not reasonably be expected to have a Material Adverse Effect. 4.2 Delivery of Securities. Such Pledgor will (a) deliver to Agent (or its bailee, agent or designee) immediately upon execution of this Pledge Agreement, the originals of all certificated Securities constituting Pledged Collateral owned by it (if any then exist), (b) hold in trust for Agent upon receipt and promptly thereafter deliver to Agent any certificated Securities constituting Pledged Collateral that are received by such Pledgor after the date hereof and (c) upon Agent’s request, deliver to Agent a duly executed amendment to this Pledge Agreement, in the form of Exhibit E hereto (the “Amendment”), pursuant to which such Pledgor will pledge such additional Pledged Collateral. Such Pledgor hereby authorizes Agent to attach each Amendment to this Pledge Agreement and agrees that all additional Pledged Collateral owned by it set forth in such Amendments shall be considered to be part of the Pledged Collateral. 4.3 Uncertificated Pledged Collateral. Such Pledgor will permit Agent from time to time to cause the

appropriate issuers (and, if held with a securities intermediary, such securities intermediary) of uncertificated securities or other types of Pledged Collateral owned by it not represented by certificates to mark their books and records with the numbers and face amounts of all such uncertificated securities or other types of Pledged Collateral not represented by certificates and all rollovers and replacements therefor to reflect the Lien of Agent granted pursuant to this Pledge Agreement. With respect to any Pledged Collateral owned by it, such Pledgor will take any actions necessary and reasonably requested by Agent to cause the issuers of uncertificated securities which are Pledged Collateral to cause Agent to have and retain Control over such Pledged Collateral. 4.4 Pledged Collateral. (a) Changes in Capital Structure of Issuers. Such Pledgor will not (i) permit or suffer any issuer of Capital Stock constituting Pledged Collateral owned by it to dissolve, divide, merge, liquidate or retire any such Capital Stock or other Securities evidencing ownership of Pledged Collateral, reduce its capital, sell or encumber all or substantially all of its assets or merge



 



7 LEGAL 4882-0995-1019v 9 or consolidate with any other entity (except, in the case of each of the foregoing, in any manner not prohibited by the Loan Agreement) or (ii) vote any such Pledged Collateral in favor of any of the foregoing. (b) Registration of Pledged Collateral. Such Pledgor will permit any registerable Pledged Collateral owned by it to be registered in the name of Agent or its nominee at any time during the continuance of an Event of Default at the option of the Required Lenders. (c) Exercise of Rights in Pledged Collateral. (i) Without in any way limiting the foregoing and subject to clause (ii) below, such Pledgor shall have the right to exercise all voting rights or other rights relating to the Pledged Collateral owned by it; provided, however, that such Pledgor shall not exercise any such right if such action would violate any Financing Agreement. (ii) Such Pledgor will permit Agent or its nominee at any time during the continuance of an Event of Default, without notice to such Pledgor, to exercise all voting rights or other rights relating to the Pledged Collateral owned by it, including, without limitation, exchange, subscription or any other rights, privileges, or options pertaining to any Capital Stock or Investment Property constituting such Pledged Collateral as if it were the absolute owner thereof. (iii) Such Pledgor shall be entitled to collect and receive for its own use all distributions and interest paid in respect of the Pledged Collateral owned by it to the extent not in violation of the Loan Agreement; provided, however, that (A) until actually paid, all rights to such distributions shall remain subject to the Lien created by this Pledge Agreement and (B) dividends and interest constituting Collateral shall be subject to the terms of this Pledge Agreement; and (iv) At any time during the continuance of an Event of Default and upon written notice to such Pledgor, all distributions in respect of any of the Pledged Collateral owned by such Pledgor, whenever paid or made, shall be delivered to Agent to hold as Collateral and shall, if received by such Pledgor, be received in trust for the benefit of Agent, be segregated from the other property or funds of such Pledgor, and be forthwith delivered to Agent as Pledged Collateral in the same form as so received (with any necessary

endorsement). (d) Effect of Foreclosure. Notwithstanding anything to the contrary contained in the organizational documents of a Pledgor now or hereafter in effect, each Pledgor, being all of the legal and beneficial owners of all of the Pledged Collateral and in their capacities as the holders of the Pledged Collateral, hereby consent to the transfer of the Capital Stock constituting such Pledged Collateral to Agent or its nominee (and any transferee of Agent or its nominee) and the admission of such Person as a substitute partner, shareholder, member or manager, as the case may be. 4.5 No Interference. Such Pledgor agrees that it will not interfere with any right, power and remedy of Agent provided for in this Pledge Agreement or now or hereafter existing at law or



 



8 LEGAL 4882-0995-1019v 9 in equity or by statute or otherwise, or the exercise or beginning of the exercise by Agent of any one or more of such rights, powers or remedies. 4.6 [Reserved]. 4.7 Additional Pledgors. Such Pledgor agrees to cause (to the extent of its authority therefor) each Subsidiary that is required to become a party to this Pledge Agreement pursuant to Section 9.23(a) of the Loan Agreement to become a Pledgor for all purposes of this Pledge Agreement by execution and delivery by such Subsidiary of an Assumption Agreement in the form of Annex 1 hereto (each, an “Assumption Agreement”). 4.8 Securities under Article 8. If at any time the issuer of any Capital Stock constituting Pledged Collateral held by any Pledgor shall constitute a Security under Article 8 of the UCC or the PPSA, such Pledgor agrees to promptly (and in any event, no later than five (5) Business Days after such time (or such later date as Agent may agree to in its sole discretion)) deliver certificates evidencing such Security to Agent. ARTICLE V Events of Default and Remedies 5.1 Events of Default. The occurrence of any “Event of Default” under, and as defined in, the Loan Agreement shall constitute an Event of Default hereunder. 5.2 Remedies. (a) Upon the occurrence and during the continuation of an Event of Default, Agent may, or at the direction of the Required Lenders, shall, exercise any or all of the following rights and remedies: (i) those rights and remedies provided in this Pledge Agreement, the Loan Agreement, or any other Financing Agreement; provided that this Section 5.2(a)(i) shall not be understood to limit any rights or remedies available to Agent and the Lenders prior to an Event of Default; (ii) those rights and remedies available to a secured party under the UCC (whether or not the UCC applies to the affected Collateral) or under any other applicable law (including, without limitation, any law governing the exercise of a bank’s right of setoff or bankers’ Lien and in respect of the Canadian Pledged Collateral, any applicable Canadian federal or provincial law including, without limitation, the PPSA) when a debtor is in default under a security agreement; (iii) give notice of sole control or any other instruction under any Investment Property Control

Agreement and take any action therein with respect to such Collateral; (iv) without notice (except as specifically provided in Section 7.1 or elsewhere herein), demand or advertisement of any kind to Pledgor or any other Person, collect, receive, assemble, process, appropriate, sell, lease, assign, grant an option or



 



9 LEGAL 4882-0995-1019v 9 options to purchase or otherwise dispose of, deliver, or realize upon, the Collateral or any part thereof in one or more parcels at public or private sale or sales (which sales may be adjourned or continued from time to time with or without notice and may take place at any Pledgor’s premises or elsewhere), for cash, on credit or for future delivery without assumption of any credit risk, and upon such other terms as Agent may deem commercially reasonable; and (v) concurrently with delivery of written notice to the applicable Pledgor, transfer and register in its name or in the name of its nominee the whole or any part of the Pledged Collateral, to exchange certificates or instruments representing or evidencing Pledged Collateral for certificates or instruments of smaller or larger denominations, to exercise the voting and all other rights as a holder with respect thereto, to collect and receive all cash dividends, interest, principal and other distributions made thereon and to otherwise act with respect to the Pledged Collateral as though Agent was the outright owner thereof. (b) During the continuation of an Event of Default, Agent, on behalf of itself and the Lenders, may comply with any applicable state, provincial or federal law requirements in connection with a disposition of the Collateral and compliance will not be considered to adversely affect the commercial reasonableness of any sale of the Collateral. (c) During the continuation of an Event of Default, Agent shall have the right upon any such public sale or sales and, to the extent permitted by law, upon any such private sale or sales, to purchase for the benefit of Agent and the Lenders, the whole or any part of the Collateral so sold, free of any right of equity redemption, which equity redemption the Pledgors hereby expressly release. (d) During the continuation of an Event of Default, until Agent is able to effect a sale, lease, or other disposition of Collateral, Agent shall have the right to hold or use Collateral, or any part thereof, to the extent that it deems appropriate for the purpose of preserving Collateral or its value or for any other purpose deemed appropriate by Agent. Agent may, if it so elects, seek the appointment of a receiver or keeper to take possession of Collateral and to enforce any of Agent’s

remedies (for the benefit of Agent and the Lenders), with respect to such appointment without prior notice or hearing as to such appointment. (e) Notwithstanding the foregoing, neither Agent nor any Lender shall be required to (i) make any demand upon, or pursue or exhaust any of their rights or remedies against, any Pledgor, any other obligor, guarantor, pledgor or any other Person with respect to the payment of the Obligations or to pursue or exhaust any of their rights or remedies with respect to any Collateral therefor or any direct or indirect guarantee thereof, (ii) marshal the Collateral or any guarantee of the Obligations or to resort to the Collateral or any such guarantee in any particular order, or (iii) effect a public sale of any Collateral. (f) Each Pledgor recognizes that Agent may be unable to effect a public sale of any or all the Pledged Collateral under this Article V and may be compelled to resort to one or more private sales thereof in accordance with clause (a) above. Each Pledgor also acknowledges that any such private sale may result in prices and other terms less favorable to the seller than if



 



10 LEGAL 4882-0995-1019v 9 such sale were a public sale and, notwithstanding such circumstances, agrees that any such private sale shall not be deemed to have been made in a commercially unreasonable manner solely by virtue of such sale being private. Agent shall be under no obligation to delay a sale of any of the Pledged Collateral for the period of time necessary to permit any Pledgor or the issuer of the Pledged Collateral to register such securities for public sale under the Securities Act, or under applicable state or provincial securities laws, even if the applicable Pledgor and the issuer would agree to do so. (g) If an Event of Default shall occur and be continuing, the Agent may (i) obtain possession of any Canadian Pledged Collateral which the Agent does not already hold, by any method permitted by law, (ii) take, and each Canadian Pledgor agrees that the Agent shall have and be entitled to enforce, any and all rights and remedies under applicable law including the rights of a “secured party” under the PPSA, (iii) comply with any limitation or restriction in connection with any proposed sale or other disposition of the Canadian Pledged Collateral as may be required to comply with applicable law or any regulation or policy imposed by any stock exchange, securities commission or other regulatory body, (iv) deposit and deliver or direct the sale or other disposition of any of the Canadian Pledged Collateral with any depository, clearing house, transfer agent or other designated agency on such terms and conditions as the Agent may determine and (v) file proofs of claim or other documents in order to have the claims of the Agent lodged in any bankruptcy, winding-up or judicial proceeding related to the Pledgor. The Agent may in its sole discretion but shall not be obliged to collect or take action for payments of interest or dividends or other amounts in respect of the Canadian Pledged Collateral. 5.3 Pledgor’s Obligations Upon Default. Upon the written request of Agent during the continuation of an Event of Default, each Pledgor will: (a) within a reasonable time, make available to Agent the Collateral and all books and records relating thereto at any place or places reasonably specified by Agent, whether at a Pledgor’s premises or elsewhere; (b) permit

Agent, by Agent’s representatives and agents, to enter, occupy and use any premises where all or any part of the Collateral, or the books and records relating thereto, or both, are located, to take possession of all or any part of the Collateral or the books and records relating thereto, or both, to remove all or any part of the Collateral or the books and records relating thereto, or both, and to conduct sales of the Collateral, without any obligation to pay such Pledgor for such use and occupancy; and (c) take, or cause an issuer of Pledged Collateral to take, any and all actions reasonably necessary to enable Agent to consummate a sale or disposition of the Pledged Collateral (other than any action to register such securities for public sale under the Securities Act, or under applicable state or provincial securities laws). ARTICLE VI Attorney In Fact; Proxy 6.1 Authorization for Agent to Take Certain Action.



 



11 LEGAL 4882-0995-1019v 9 (a) Each Pledgor irrevocably authorizes Agent at any time and from time to time in the sole discretion of Agent and appoints Agent as its attorney in fact, in each case, for the purpose of carrying out the terms of this Pledge Agreement (i) to execute on behalf of such Pledgor as debtor and to file financing statements necessary or desirable in Agent’s sole discretion to perfect and to maintain the perfection and priority of Agent’s security interest in the Collateral, (ii) to endorse and collect any cash proceeds of the Collateral, (iii) to file a carbon, photographic or other reproduction of this Pledge Agreement or any financing statement with respect to the Collateral as a financing statement and to file any other financing statement or amendment of a financing statement (which does not add new collateral or add a debtor) in such offices as Agent in its sole discretion deems necessary or desirable to perfect and to maintain the perfection and priority of Agent’s security interest in the Collateral, (iv) to contact and enter into one or more agreements with the issuers of uncertificated securities which are Pledged Collateral or with securities intermediaries holding Pledged Collateral as may be necessary or advisable to give Agent Control over such Pledged Collateral, (v) to apply the proceeds of any Collateral received by Agent to the Obligations, (vi) to discharge past due taxes, assessments, charges, fees or Liens on the Collateral (except for such Liens as are specifically permitted hereunder), and (vii) to do all other acts and things necessary to carry out this Pledge Agreement; and such Pledgor agrees, subject to Section 9.23 of the Loan Agreement, to reimburse Agent on demand for any payment made or any expense incurred by Agent in connection with any of the foregoing; provided that this authorization shall not relieve such Pledgor of any of its obligations under this Pledge Agreement, the Loan Agreement or under any other Financing Agreement. (b) All acts of said attorney or designee are hereby ratified and approved. The powers conferred on Agent, for the benefit of Agent and Lenders, under this Section 6.1 are solely to protect Agent’s interests in the Collateral and shall not impose any duty upon Agent or

any Lender to exercise any such powers. Agent agrees that, except for the powers granted in Section 6.1(a)(i) and Section 6.1(a)(iii)-(a)(vii) (other than acts and things that are expressly set forth in this Pledge Agreement as acts and things that Agent may only do during the existence of an Event of Default), it shall not exercise any power or authority granted to it unless an Event of Default has occurred and is continuing. 6.2 Proxy. EACH PLEDGOR HEREBY IRREVOCABLY CONSTITUTES AND APPOINTS AGENT AS ITS PROXY AND ATTORNEY-IN-FACT (AS SET FORTH IN SECTION 6.1 ABOVE) WITH RESPECT TO ITS PLEDGED COLLATERAL, INCLUDING THE RIGHT TO VOTE SUCH PLEDGED COLLATERAL IN ACCORDANCE WITH THE TERMS HEREOF, WITH FULL POWER OF SUBSTITUTION TO DO SO. IN ADDITION TO THE RIGHT TO VOTE ANY SUCH PLEDGED COLLATERAL, THE APPOINTMENT OF AGENT AS PROXY AND ATTORNEY-IN-FACT SHALL INCLUDE THE RIGHT TO EXERCISE ALL OTHER RIGHTS, POWERS, PRIVILEGES AND REMEDIES TO WHICH A HOLDER OF SUCH PLEDGED COLLATERAL WOULD BE ENTITLED (INCLUDING GIVING OR WITHHOLDING WRITTEN CONSENTS OF SHAREHOLDERS, CALLING SPECIAL MEETINGS OF SHAREHOLDERS AND VOTING AT SUCH MEETINGS). SUCH PROXY SHALL BE EFFECTIVE, AUTOMATICALLY AND WITHOUT THE NECESSITY OF ANY ACTION (INCLUDING ANY TRANSFER OF ANY SUCH PLEDGED COLLATERAL ON THE RECORD BOOKS OF THE ISSUER THEREOF) BY ANY PERSON (INCLUDING THE ISSUER OF SUCH PLEDGED COLLATERAL OR ANY OFFICER OR



 



12 LEGAL 4882-0995-1019v 9 AGENT THEREOF), UPON THE OCCURRENCE OF AN EVENT OF DEFAULT AND SHALL BE EFFECTIVE ONLY FOR SO LONG AS AN EVENT OF DEFAULT IS CONTINUING. 6.3 Nature of Appointment; Limitation of Duty. THE APPOINTMENT OF AGENT AS PROXY AND ATTORNEY-IN-FACT IN THIS ARTICLE VI IS COUPLED WITH AN INTEREST AND SHALL BE IRREVOCABLE UNTIL THE DATE ON WHICH THIS PLEDGE AGREEMENT IS TERMINATED IN ACCORDANCE WITH SECTION 7.13. NOTWITHSTANDING ANYTHING CONTAINED HEREIN, NEITHER AGENT, NOR ANY LENDER, NOR ANY OF THEIR RESPECTIVE AFFILIATES, OFFICERS, DIRECTORS, EMPLOYEES, AGENTS OR REPRESENTATIVES SHALL HAVE ANY DUTY TO EXERCISE ANY RIGHT OR POWER GRANTED HEREUNDER OR OTHERWISE OR TO PRESERVE THE SAME AND SHALL NOT BE LIABLE FOR ANY FAILURE TO DO SO OR FOR ANY DELAY IN DOING SO, EXCEPT IN RESPECT OF DAMAGES ATTRIBUTABLE SOLELY TO THEIR OWN GROSS NEGLIGENCE OR WILLFUL MISCONDUCT AS FINALLY DETERMINED BY A COURT OF COMPETENT JURISDICTION; PROVIDED THAT, IN NO EVENT SHALL THEY BE LIABLE FOR ANY PUNITIVE, EXEMPLARY, INDIRECT OR CONSEQUENTIAL DAMAGES. ARTICLE VII General Provisions 7.1 Waivers. Each Pledgor hereby waives notice of the time and place of any public sale or the time after which any private sale or other disposition of all or any part of the Collateral may be made. To the extent such notice may not be waived under applicable law, any notice made shall be deemed reasonable if sent to the Pledgors, addressed as set forth in Article VIII, at least ten (10) days prior to (a) the date of any such public sale or (b) the time after which any such private sale or other disposition may be made. To the maximum extent permitted by applicable law, each Pledgor waives all claims, damages, and demands against Agent or any Lender arising out of the repossession, retention or sale of the Collateral, except such

as arise solely out of the gross negligence or willful misconduct of Agent or such Lender as finally determined by a court of competent jurisdiction. To the extent it may lawfully do so, each Pledgor absolutely and irrevocably waives and relinquishes the benefit and advantage of, and covenants not to assert against Agent or any Lender, any valuation, stay, appraisal, extension, moratorium, redemption or similar laws and any and all rights or defenses it may have as a surety now or hereafter existing which, but for this provision, might be applicable to the sale of any Collateral made under the judgment, order or decree of any court, or privately under the power of sale conferred by this Pledge Agreement, or otherwise. Except as otherwise specifically provided herein, each Pledgor hereby waives presentment, demand, protest or any notice (to the maximum extent permitted by applicable law) of any kind in connection with this Pledge Agreement or any Collateral. 7.2 Limitation on Agent’s and any Lender Duty with Respect to the Collateral. Agent shall have no obligation to prepare the Collateral for sale. Agent and each Lender shall use reasonable care with respect to the Collateral in its possession or under its control. Neither Agent nor any Lender shall have any other duty as to any Collateral in its possession or control or in the possession or control of any agent or nominee of Agent or such Lender, or any income thereon or as to the preservation of rights against prior parties or any other rights pertaining thereto. To the



 



13 LEGAL 4882-0995-1019v 9 extent that applicable law imposes duties on Agent to exercise remedies in a commercially reasonable manner, each Pledgor acknowledges and agrees that it is commercially reasonable for Agent (a) to fail to incur expenses deemed significant by Agent to prepare Collateral for disposition, (b) to fail to obtain third party consents for access to Collateral to be disposed of, or to obtain or, if not required by other law, to fail to obtain governmental or third party consents for the collection or disposition of Collateral to be collected or disposed of, (c) to advertise dispositions of Collateral through publications or media of general circulation, whether or not the Collateral is of a specialized nature, (d) to contact other Persons, whether or not in the same business as such Pledgor, for expressions of interest in acquiring all or any portion of such Collateral, (e) to hire one or more professional auctioneers to assist in the disposition of Collateral, whether or not the Collateral is of a specialized nature, (f) to dispose of Collateral by utilizing internet sites that provide for the auction of assets of the types included in the Collateral or that have the reasonable capacity of doing so, or that match buyers and sellers of assets, (g) to dispose of assets in wholesale rather than retail markets, (h) to disclaim disposition warranties, such as title or warranties, (i) to purchase insurance or credit enhancements to insure Agent against risks of loss, collection or disposition of Collateral or to provide to Agent a guaranteed return from the collection or disposition of Collateral, or (j) to the extent deemed appropriate by Agent, to obtain the services of other brokers, investment bankers, consultants and other professionals to assist Agent in the collection or disposition of any of the Collateral. Each Pledgor acknowledges that the purpose of this Section 7.2 is to provide non-exhaustive indications of what actions or omissions by Agent would be commercially reasonable in Agent’s exercise of remedies against the Collateral and that other actions or omissions by Agent shall not be deemed commercially unreasonable solely on account of not being indicated in this Section 7.2. Without limitation upon the foregoing, nothing contained in this Section 7.2 shall be

construed to grant any rights to any Pledgor or to impose any duties on Agent that would not have been granted or imposed by this Pledge Agreement or by applicable law in the absence of this Section 7.2. 7.3 Agent Performance of Debtor Obligations. Without having any obligation to do so, Agent may perform or pay any obligation which any Pledgor has agreed to perform or pay in this Pledge Agreement and the Pledgors shall reimburse Agent for any amounts paid by Agent pursuant to this Section 7.3. The Pledgors’ obligation to reimburse Agent pursuant to the preceding sentence shall be Obligations payable on demand. 7.4 Specific Performance of Certain Covenants. Each Pledgor acknowledges and agrees that any breach of Sections 4.2 4.3, 4.8 or 5.3 of this Pledge Agreement will cause irreparable injury to Agent and the Lenders, that Agent and the Lenders have no adequate remedy at law in respect of such breaches and therefore agrees, without limiting the right of Agent or the Lenders to seek and obtain specific performance of other obligations of the Pledgors contained in this Pledge Agreement, that such Sections 4.2 4.3, 4.8 and 5.3 of this Pledge Agreement shall be specifically enforceable against the Pledgors. 7.5 Dispositions Not Authorized. No Pledgor is authorized to sell or otherwise dispose of the Collateral except as set forth in Section 4.1(d) and notwithstanding any course of dealing between any Pledgor and Agent or other conduct of Agent, no authorization to sell or otherwise dispose of the Collateral (except as set forth in Section 4.1(d)) shall be binding upon Agent or the



 



14 LEGAL 4882-0995-1019v 9 Lenders unless such authorization is in writing signed by Agent with the consent or at the direction of the Required Lenders. 7.6 No Waiver; Amendments; Cumulative Remedies. No delay or omission of Agent or any Lender to exercise any right or remedy granted under this Pledge Agreement shall impair such right or remedy or be construed to be a waiver of any Default or an acquiescence therein, and any single or partial exercise of any such right or remedy shall not preclude any other or further exercise thereof or the exercise of any other right or remedy. No waiver, amendment or other variation of the terms, conditions or provisions of this Pledge Agreement whatsoever shall be valid unless in writing signed by Agent with the concurrence or at the direction of the Lenders required under Section 11.4 of the Loan Agreement and then only to the extent in such writing specifically set forth. All rights and remedies contained in this Pledge Agreement or by law afforded shall be cumulative and all shall be available to Agent and the Lenders until the Obligations have been Paid in Full. 7.7 Limitation by Law; Severability of Provisions. All rights, remedies and powers provided in this Pledge Agreement may be exercised only to the extent that the exercise thereof does not violate any applicable law, and all the provisions of this Pledge Agreement are intended to be subject to all applicable mandatory provisions of law that may be controlling and to be limited to the extent necessary so that they shall not render this Pledge Agreement invalid, unenforceable or not entitled to be recorded or registered, in whole or in part. Any provision in this Pledge Agreement that is held to be inoperative, unenforceable, or invalid in any jurisdiction shall, as to that jurisdiction, be inoperative, unenforceable, or invalid without affecting the remaining provisions in that jurisdiction or the operation, enforceability, or validity of that provision in any other jurisdiction, and to this end the provisions of this Pledge Agreement are declared to be severable. 7.8 Reinstatement. This Pledge Agreement shall remain in full force and effect and continue to be effective should any petition be filed by or against any Pledgor for liquidation or reorganization, should

any Pledgor become insolvent or make an assignment for the benefit of any creditor or creditors or should a receiver or trustee be appointed for all or any significant part of any Pledgor’s assets, and shall continue to be effective or be reinstated, as the case may be, if at any time payment and performance of the Obligations, or any part thereof, is, pursuant to applicable law, rescinded or reduced in amount, or must otherwise be restored or returned by any obligee of the Obligations, whether as a “voidable preference,” “fraudulent conveyance,” or otherwise, all as though such payment or performance had not been made. In the event that any payment, or any part thereof, is rescinded, reduced, restored or returned, the Obligations shall be reinstated and deemed reduced only by such amount paid and not so rescinded, reduced, restored or returned. 7.9 Benefit of Agreement. The terms and provisions of this Pledge Agreement shall be binding upon and inure to the benefit of the Pledgors, Agent and the Lenders and their respective successors and assigns (including all persons who become bound as a debtor to this Pledge Agreement), except that no Pledgor shall have the right to assign its rights or delegate its obligations under this Pledge Agreement or any interest herein, without the prior written consent of Agent, and assignments by Lenders are subject to Section 13.7 of the Loan Agreement. No sales of participations, assignments, transfers, or other dispositions of any agreement governing



 



15 LEGAL 4882-0995-1019v 9 the Obligations or any portion thereof or interest therein shall in any manner impair the Lien granted to Agent, for the benefit of Agent and the Lenders, hereunder. 7.10 Survival of Representations. All representations and warranties of the Pledgors contained in this Pledge Agreement shall survive the execution and delivery of this Pledge Agreement. 7.11 [Reserved]. 7.12 Headings. The title of and section headings in this Pledge Agreement are for convenience of reference only, and shall not govern the interpretation of any of the terms and provisions of this Pledge Agreement. 7.13 Termination. This Pledge Agreement shall continue in effect (notwithstanding the fact that from time to time there may be no Obligations outstanding) until (a) the Loan Agreement has terminated pursuant to its express terms and (b) all of the Obligations have been Paid in Full. 7.14 Release of Collateral. The grant of any Lien, pledge and security interest hereunder and all of rights, powers and remedies in connection herewith shall remain in full force and effect until released (in whole or in part) pursuant to Section 12.10(b) of the Loan Agreement. 7.15 Entire Agreement. This Pledge Agreement embodies the entire agreement and understanding between the Pledgors and Agent relating to the Collateral and supersedes all prior agreements and understandings between the Pledgors and Agent relating to the Collateral. 7.16 CHOICE OF LAW; CONSENT TO JURISDICTION; JURY TRIAL. (a) THE VALIDITY, INTERPRETATION AND ENFORCEMENT OF THIS PLEDGE AGREEMENT AND ANY DISPUTE ARISING OUT OF THE RELATIONSHIP BETWEEN THE PARTIES HERETO, WHETHER IN CONTRACT, TORT, EQUITY OR OTHERWISE, SHALL BE GOVERNED BY THE INTERNAL LAWS OF THE STATE OF NEW YORK BUT EXCLUDING ANY PRINCIPLES OF CONFLICTS OF LAW OR OTHER RULE OF LAW THAT WOULD CAUSE THE APPLICATION OF THE LAW OF ANY JURISDICTION OTHER THAN THE LAWS OF THE STATE OF NEW YORK. (b) PLEDGORS AND AGENT IRREVOCABLY CONSENT AND SUBMIT TO THE NON-EXCLUSIVE

JURISDICTION OF THE STATE OF NEW YORK AND THE STATE AND FEDERAL COURTS LOCATED IN THE BOROUGH OF MANHATTAN, COUNTY OF NEW YORK, STATE OF NEW YORK, AND THE UNITED STATES DISTRICT COURT FOR THE SOUTHERN DISTRICT OF NEW YORK WHICHEVER AGENT MAY ELECT, AND WAIVE ANY OBJECTION BASED ON VENUE OR FORUM NON CONVENIENS WITH RESPECT TO ANY ACTION INSTITUTED THEREIN ARISING UNDER THIS PLEDGE AGREEMENT OR IN ANY WAY CONNECTED WITH OR RELATED OR INCIDENTAL TO THE DEALINGS OF THE PARTIES HERETO IN RESPECT OF THIS PLEDGE AGREEMENT OR THE TRANSACTIONS RELATED HERETO, IN EACH CASE WHETHER NOW EXISTING OR HEREAFTER ARISING, AND WHETHER IN CONTRACT, TORT, EQUITY OR OTHERWISE, AND AGREE THAT ANY DISPUTE WITH



 



16 LEGAL 4882-0995-1019v 9 RESPECT TO ANY SUCH MATTERS SHALL BE HEARD ONLY IN THE COURTS DESCRIBED ABOVE (EXCEPT THAT AGENT SHALL HAVE THE RIGHT TO BRING ANY ACTION OR PROCEEDING AGAINST ANY PLEDGOR OR ITS OR THEIR PROPERTY IN THE COURTS OF ANY OTHER JURISDICTION WHICH AGENT DEEMS NECESSARY OR APPROPRIATE IN ORDER TO REALIZE ON THE COLLATERAL OR TO OTHERWISE ENFORCE ITS RIGHTS AGAINST ANY PLEDGOR OR ITS OR THEIR PROPERTY). (c) EACH PLEDGOR HEREBY WAIVES PERSONAL SERVICE OF ANY AND ALL PROCESS UPON IT AND CONSENTS THAT ALL SUCH SERVICE OF PROCESS MAY BE MADE BY CERTIFIED MAIL (RETURN RECEIPT REQUESTED) DIRECTED TO ITS ADDRESS SET FORTH HEREIN AND SERVICE SO MADE SHALL BE DEEMED TO BE COMPLETED FIVE (5) DAYS AFTER THE SAME SHALL HAVE BEEN SO DEPOSITED IN THE U.S. MAILS, OR, AT AGENT’S OPTION, BY SERVICE UPON ANY PLEDGOR IN ANY OTHER MANNER PROVIDED UNDER THE RULES OF ANY SUCH COURTS. (d) PLEDGORS AND AGENT EACH HEREBY WAIVE ANY RIGHT TO TRIAL BY JURY OF ANY CLAIM, DEMAND, ACTION OR CAUSE OF ACTION ARISING UNDER THIS PLEDGE AGREEMENT OR IN ANY WAY CONNECTED WITH OR RELATED OR INCIDENTAL TO THE DEALINGS OF THE PARTIES HERETO IN RESPECT OF THIS PLEDGE AGREEMENT OR THE TRANSACTIONS RELATED HERETO IN EACH CASE WHETHER NOW EXISTING OR HEREAFTER ARISING, AND WHETHER IN CONTRACT, TORT, EQUITY OR OTHERWISE. PLEDGORS AND AGENT EACH HEREBY AGREES AND CONSENT THAT ANY SUCH CLAIM, DEMAND, ACTION OR CAUSE OF ACTION SHALL BE DECIDED BY COURT TRIAL WITHOUT A JURY AND THAT ANY PLEDGOR OR AGENT MAY FILE AN EXECUTED COPY OF THIS PLEDGE AGREEMENT WITH ANY

COURT AS WRITTEN EVIDENCE OF THE CONSENT BY THE PARTIES HERETO TO THE WAIVER OF THEIR RIGHT TO TRIAL BY JURY. 7.17 [Reserved]. 7.18 Counterparts. This Pledge Agreement may be executed in any number of counterparts, all of which taken together shall constitute one agreement, and any of the parties hereto may execute this Pledge Agreement by signing any such counterpart. Delivery of an executed counterpart of a signature page of this Pledge Agreement by facsimile or other electronic transmission (e.g. .pdf) shall be effective as delivery of a manually executed counterpart of this Pledge Agreement. 7.19 Lien Absolute. All obligations of each Pledgor hereunder, shall be absolute and unconditional irrespective of: (a) any extension, renewal, settlement, compromise, waiver or release in respect of any of the Obligations, by operation of law or otherwise, or any obligation of any other guarantor of any of the Obligations, or any default, failure or delay, willful or otherwise, in the payment or performance of the Obligations; (b) any lack of validity or enforceability relating to or against the Borrower, any other Loan Party or any other guarantor of any of the Obligations, for any reason related to



 



17 LEGAL 4882-0995-1019v 9 the Loan Agreement, any other Financing Agreement or any other agreement or instrument governing or evidencing any Obligations, or any requirement of any Governmental Authority purporting to prohibit the payment by the Borrower, any other Loan Party or any other guarantor of the Obligations of the principal of or interest on the Obligations; (c) any modification or amendment of or supplement to the Loan Agreement or any other Financing Agreement; (d) any change in the time, manner or place of payment of, or in any other term of, all or any part of the Obligations, or any other amendment or waiver of or any consent to any departure from the Loan Agreement, any other Financing Agreement or any other agreement or instrument governing or evidencing any Obligations, including any increase or decrease in the rate of interest thereon; (e) any change in the corporate existence, structure or ownership of the Borrower, any other Loan Party, or any other guarantor of any of the Obligations, or any insolvency, bankruptcy, reorganization or other similar proceeding affecting the Borrower, any other Loan Party or any other guarantor of the Obligations, or any of their assets or any resulting release of discharge of any obligation of the Borrower, any other Loan Party or any other guarantor or any of the Obligations; (f) any present or future law, regulation or order of any jurisdiction (whether of right or in fact) or of any agency thereof purporting to reduce, amend, restructure or otherwise affect any term of any Financing Agreement or the Obligations; (g) any other setoff, defense or counterclaim whatsoever (in any case, whether based on contract, tort or any other theory) with respect to the Loan Agreement, any other Financing Agreement, any other agreement or instrument or the transactions contemplated thereby which might constitute a legal or equitable defense available to, or discharge of any Pledgor; or (h) any other act or omission to act or delay of any kind by the Borrower, any other Obligor, any other guarantor of the Obligations, Agent, any Lender or any other Person or any other circumstance whatsoever, other than Payment in Full, which might, but for the provisions of this paragraph, constitute a legal or equitable discharge

of any Pledgor’s obligations hereunder. Each Canadian Pledgor confirms and agrees that value has been given to it by the Agent and the Lenders. Each Canadian Pledgor has rights in the existing Canadian Pledged Collateral, as applicable, and the power to transfer rights in the existing Canadian Pledged Collateral, as applicable, to the Agent. The Canadian Pledgors and the Agent have not agreed to postpone the time for attachment of the secured interest granted hereunder and without limitation, the security interest shall attach to Canadian Pledged Collateral in which the applicable Canadian Pledgor hereafter acquires rights at the time that such Canadian Pledgor acquires rights in such Canadian Pledged Collateral. 7.20 Release. Each Pledgor consents and agrees that Agent may at any time, or from time to time, in its discretion:



 



18 LEGAL 4882-0995-1019v 9 (a) renew, extend or change the time of payment, and/or the manner, place or terms of payment of all or any part of the Obligations; and (b) exchange, release and/or surrender all or any of the Collateral (including the Pledged Collateral), or any part thereof, by whomsoever deposited, which is now or may hereafter be held by Agent in connection with all or any of the Obligations; all in such manner and upon such terms as Agent may deem proper, and without notice to or further assent from any Pledgor, it being hereby agreed that each Pledgor shall be and remain bound upon this Pledge Agreement, irrespective of the value or condition of any of the Collateral, and notwithstanding any such change, exchange, settlement, compromise, surrender, release, renewal or extension, and notwithstanding also that the Obligations may, at any time, exceed the aggregate principal amount thereof set forth in the Loan Agreement, or any other agreement governing any Obligations. ARTICLE VIII Notices 8.1 Sending Notices. Any notice required or permitted to be given under this Pledge Agreement shall be given in the same manner provided for in accordance with Section 13.3 of the Loan Agreement. 8.2 Change in Address for Notices. Each of the Pledgors, Agent and the Lenders may change the address for service of notice upon it by a notice in writing to the other parties. * * *



 



[SIGNATURE PAGE TO PLEDGE AGREEMENT] IN WITNESS WHEREOF, the parties have entered into this Pledge Agreement as of the date first above written. [PLEDGORS]:



 



[SIGNATURE PAGE TO PLEDGE AGREEMENT] AGENT: WHITEHAWK CAPITAL PARTNERS LP By: Name: Title:



 





 



LEGAL 4882-0995-1019v 9 EXHIBIT B (See Section 3.4 of Pledge Agreement and Definition of “Pledged Collateral”) LIST OF PRIOR NAMES [__]



 



 





 



LEGAL 4882-0995-1019v 9 EXHIBIT E (See Section 4.2 of Pledge Agreement) AMENDMENT This Amendment (this “Amendment”), dated as of ________________, ___, is delivered pursuant to Section 4.2 of the Pledge Agreement referred to below. All defined terms herein shall have the meanings ascribed thereto or incorporated by reference in the Pledge Agreement. The undersigned hereby certifies that the representations and warranties in Article III of the Pledge Agreement with respect to the undersigned are and continue to be true and correct in all material respects (except that such materiality qualifier shall not be applicable to any representation or warranty that already is qualified or modified by materiality in the text thereof) as of the date hereof (provided that any representation or warranty that expressly relates to a date other than the date hereof is true and correct in all material respects as of such date (except that such materiality qualifier shall not be applicable to any representation or warranty that already is qualified or modified by materiality in the text thereof)). The undersigned further agrees that this Amendment may be attached to that certain Pledge Agreement, dated as of August 8, 2022, between the Pledgors (as defined therein) and WhiteHawk Capital Partners LP, as Agent (as amended, restated, amended and restated, supplemented or otherwise modified from time to time, the “Pledge Agreement”), and that the Collateral listed on Schedule I to this Amendment shall be and become a part of the Collateral referred to in the Pledge Agreement and shall secure all Obligations referred to in the Pledge Agreement. [PLEDGOR] By: Name: Title:



 





 



LEGAL 4882-0995-1019v 9 ANNEX 1 ASSUMPTION AGREEMENT, dated as of __________________________, 20___ (this “Assumption Agreement”), by ______________________________, a ____________________ (the “Additional Pledgor”), in favor of WhiteHawk Capital Partners LP, as agent (in such capacity, “Agent”) for the Lenders. All capitalized terms not defined herein shall have the meaning ascribed to them in the Pledge Agreement (as hereinafter defined). PRELIMINARY STATEMENTS A. Greenlane Holdings, Inc., a Delaware corporation (“Borrower”), entered into that certain Loan and Security Agreement, dated as of August 8, 2022, by and among Borrower, Agent, certain Subsidiaries of the Borrower from time to time party thereto, as Guarantors, and the parties thereto from time to time as lenders, whether by execution of the Loan Agreement or an Assignment and Acceptance (each individually, a “Lender” and collectively, the “Lenders”) (as amended, restated, amended and restated, replaced, supplemented or otherwise modified from time to time, the “Loan Agreement”). B. In connection with the Loan Agreement, the Borrower and the other Pledgors party thereto entered into that certain Pledge Agreement, dated as of August 8, 2022 (as amended, restated, amended and restated, replaced, supplemented or otherwise modified from time to time, the “Pledge Agreement”), in favor of Agent for itself and for the benefit of the Lenders. C. The Loan Agreement requires the Additional Pledgor to become a party to the Pledge Agreement. D. The Additional Pledgor has agreed to execute and deliver this Assumption Agreement in order to become a party to the Pledge Agreement. ACCORDINGLY, IT IS AGREED: 1. Pledge Agreement. By executing and delivering this Assumption Agreement, the Additional Pledgor, as provided in Section 4.7 of the Pledge Agreement, hereby becomes a party to the Pledge Agreement as a “Pledgor” thereunder with the same force and effect as if originally named therein as a Pledgor and, without limiting the generality of the foregoing, hereby expressly assumes all obligations and liabilities of a Pledgor thereunder. The information set forth in Annex 1-A hereto is hereby added to the

information set forth in the appropriate Exhibits to the Pledge Agreement. The Additional Pledgor hereby represents and warrants that each of the representations and warranties contained in Article III of the Pledge Agreement is, as to itself, true and correct in all material respects (except that such materiality qualifier shall not be applicable to any representation or warranty that already is qualified or modified by materiality in the text thereof) on and as the date hereof (after giving effect to this Assumption Agreement) as if made on and as of such date (provided that any representation or warranty that expressly relates to a date other than the date hereof is true and correct in all material respects as of such date (except that such materiality qualifier shall not be applicable to any representation or warranty that already is qualified or modified by materiality in the text thereof)).



 



LEGAL 4882-0995-1019v 9 2. GOVERNING LAW. THIS ASSUMPTION AGREEMENT AND THE RIGHTS AND OBLIGATIONS OF THE PARTIES UNDER THIS ASSUMPTION AGREEMENT SHALL BE GOVERNED BY, AND CONSTRUED AND INTERPRETED IN ACCORDANCE WITH, THE LAWS OF THE STATE OF NEW YORK.



 



LEGAL 4882-0995-1019v 9 IN WITNESS WHEREOF, the undersigned has caused this Assumption Agreement to be duly executed and delivered as of the date first above written. ADDITIONAL PLEDGOR: , a By: Name: Title:



 



LEGAL 4882-0995-1019v 9 ANNEX 1-A TO ASSUMPTION AGREEMENT



 



1 LEGAL 4882-0995-1019v 9 EXHIBIT H FORM OF U.S. INTELLECTUAL PROPERTY SECURITY AGREEMENT THIS U.S. INTELLECTUAL PROPERTY SECURITY AGREEMENT (this “Agreement”), dated as of [●], 20[●], is entered into by [●] (“Grantor”) and WHITEHAWK CAPITAL PARTNERS LP, as agent (in such capacity, “Agent”), for itself and the Lenders (as defined in the Loan Agreement (as defined below)). Capitalized terms not otherwise defined herein have the meanings set forth in that certain Loan and Security Agreement, dated as of August 8, 2022 (as the same may be further amended, restated, amended and restated, supplemented or otherwise modified from time to time, the “Loan Agreement”), by and among Greenlane Holdings, Inc., a Delaware corporation (“Borrower”), certain Subsidiaries of the Borrower from time to time party thereto, as Guarantors, the parties thereto from time to time as lenders, whether by execution of the Loan Agreement or an Assignment and Acceptance (each individually, a “Lender” and collectively, the “Lenders”) and Agent. WHEREAS, pursuant to Section 5.2 of the Loan Agreement, Grantor is delivering this Agreement to grant a security interest to the Agent in certain Intellectual Property whether now owned or existing or hereafter acquired or arising and wherever located, including the pending and registered trademarks, patents and copyrights listed on Schedule A hereto (the “Secured Intellectual Property”). NOW, THEREFORE, in consideration of the foregoing and for other good and valuable consideration, the receipt and sufficiency of which is hereby acknowledged, Grantor and Agent hereby agree as follows: 1. Grant of Security Interest. 1.1 Grantor hereby grants to Agent, a security interest in and continuing lien on all of Grantor’s right, title and interest in, to and under (1) all Secured Intellectual Property set forth on Schedule A hereto now owned or from time to time after the date hereof owned or acquired by the Grantor, together with (2) all proceeds and products of the Secured Intellectual Property, (3) the goodwill associated with the trademarks and (4) all causes of action arising prior to or after the date hereof for infringement of the Secured Intellectual Property or

unfair competition regarding the same, subject to the terms and conditions of the Loan Agreement. Notwithstanding the foregoing, the Secured Intellectual Property shall exclude any rights to any Intellectual Property that would be cancelled or rendered invalid or unenforceable under applicable law by the grant of a security interest created pursuant to the terms of this Agreement or the Loan Agreement, for as long as such prohibition or reason for invalidity under applicable law exists, except for the products and proceeds thereof or from the sale of such Intellectual Property. 1.2 The security interest granted hereby is granted in conjunction with the security interest granted to Agent under the Loan Agreement. The rights and remedies of the Agent and Lenders with respect to the security interest granted hereby are in addition to those set forth in the Loan Agreement. In the event of any conflict between the terms of this Agreement and the terms of the Loan Agreement, the terms of the Loan Agreement shall control.



 



2 LEGAL 4882-0995-1019v 9 2. Modification of Agreement. This Agreement or any provision hereof may not be changed, waived, or terminated except in accordance with the amendment provisions of the Loan Agreement pursuant to which Agent may modify this Agreement, after obtaining Grantor’s approval of or signature to such modification, by amending Schedule A hereto to include reference to any right, title or interest in any existing pending or registered trademarks, patents or copyrights acquired or developed by Grantor after the execution hereof or to delete any reference to any right, title or interest in any pending or registered trademarks, patents or copyrights in which Grantor no longer has or claims any right, title or interest. 3. Governing Law. THIS AGREEMENT AND THE RIGHTS AND OBLIGATIONS OF THE PARTIES HEREUNDER SHALL BE CONSTRUED IN ACCORDANCE WITH AND BE GOVERNED BY THE LAWS OF THE STATE OF NEW YORK AND, TO THE EXTENT CONTROLLING, LAWS OF THE UNITED STATES OF AMERICA, EXCEPT TO THE EXTENT THAT THE LAWS OF ANY STATE IN WHICH ANY OF THE COLLATERAL IS LOCATED NECESSARILY GOVERNS THE VALIDITY, PERFECTION, PRIORITY AND ENFORCEABILITY, AND THE EXERCISE OF ANY REMEDIES WITH RESPECT TO ANY LIEN OR SECURITY INTEREST INTENDED TO BE CREATED OR GRANTED HEREBY ON COLLATERAL LOCATED IN SUCH STATE. 4. Successors and Assigns. This Agreement shall be binding upon and inure to the benefit of Agent and Grantor and their respective successors and assigns. Grantor shall not, without the prior written consent of Agent given in accordance with the Loan Agreement, assign any right, duty or obligation hereunder. 5. Counterparts. This Agreement may be executed in any number of counterparts and by the parties hereto on separate counterparts, each of which when so executed, shall be deemed to be an original and all of which taken together shall constitute one and the same instrument. Delivery of an executed counterpart by facsimile or other electronic transmission shall be effective as originals.

[REMAINDER OF THIS PAGE INTENTIONALLY LEFT BLANK]



 



[SIGNATURE PAGE TO U.S. INTELLECTUAL PROPERTY SECURITY AGREEMENT] IN WITNESS WHEREOF, Grantor and Agent have caused this Agreement to be duly executed and delivered as of the date first above written. [GRANTOR], as Grantor By: ______________________________________ Name: Title:



 



[SIGNATURE PAGE TO U.S. INTELLECTUAL PROPERTY SECURITY AGREEMENT] WHITEHAWK CAPITAL PARTNERS LP, as Agent By: Name: Title:



 



LEGAL 4882-0995-1019V 9 SCHEDULE A U.S. INTELLECTUAL PROPERTY SECURITY AGREEMENT [See Attached.]



 



LEGAL*56640480.1 EXHIBIT I FORM OF CANADIAN SECURITY AGREEMENT GENERAL SECURITY AGREEMENT made by [●] together with any other entity that may, from time to time, become party hereto, as provided herein in favour of WHITEHAWK CAPITAL PARTNERS LP, as Agent dated as of [●], 2022 This GENERAL SECURITY AGREEMENT, dated as of [●], 2022 (as amended, amended and restated, renewed, extended, supplemented, replaced or otherwise modified from time to time, this "Agreement"), is made by [●], a [●] corporation, and the other entities that may, from time to time, become party hereto as grantors (collectively, the "Grantors" and each, a "Grantor"), in favour of WHITEHAWK CAPITAL PARTNERS LP, as agent for the Secured Parties (in such capacity and together with any successors in such capacity, the "Agent"). WHEREAS, Greenlane Holdings, Inc., as borrower (the "Borrower") has entered into a loan and security agreement dated as of the date hereof with, KCH Distributions Inc., Vape World Distributions Ltd. and the other subsidiaries of the Borrower from time to time party thereto as guarantors, as guarantors, the Agent, as agent, and Whitehawk Finance LLC and the other landers party thereto from time to time as lenders, as lenders (collectively, the "Lenders") (as amended, amended and restated, renewed, extended, supplemented, replaced or otherwise modified from time to time, the "Loan Agreement") pursuant to which the Lenders have made and will make loans and other credit facilities available to the Borrower (the "Credit Facilities"); WHEREAS, pursuant to the terms of the Loan Agreement, the Grantors have guaranteed the obligations of the Borrower to the Secured Parties; WHEREAS, this Agreement is given by the Grantors in favour of the Agent for the benefit of the Secured Parties to secure the payment and performance of all of the Secured Obligations (defined below), including, without limitation, the obligations of the Grantor under the Loan Agreement; and WHEREAS, it is a condition of the Lenders establishing and continuing to provide the Credit Facilities under the Loan Agreement that the Grantors execute and deliver this Agreement.



 



LEGAL*56640480.1 2 NOW THEREFORE, in consideration of the Secured Parties entering into the Loan Agreement, agreeing to establish and continue providing the Credit Facilities, providing other financial accommodations to the Grantors, and for other good and valuable consideration, the receipt and sufficiency of which are hereby acknowledged, the Grantors agrees as follows: ARTICLE I DEFINITIONS Section 1.01 Definitions. (a) Capitalized terms that are used but not defined in this Agreement shall have the respective meanings assigned to such terms in the Loan Agreement. Unless otherwise defined herein or in the Loan Agreement, terms used herein that are defined in the PPSA shall have the meanings assigned to them in the PPSA. (b) For purposes of this Agreement, the following terms shall have the following meanings: "Agent" is defined in the preamble of this Agreement. "Borrower" is defined in the recitals of this Agreement. "Cannabis Collateral" means any cannabis which forms any part of the Collateral. "Collateral" is defined in Section 2.01. "Equity Interests" means, with respect to any Person, all of the securities, investment property, units, trust units, partnership, membership and other equity interests, participations, investment certificates, notes (or other ownership or profit interests in) in or of such Person (collectively, "ownership interests"), all of the warrants, options or other rights for the purchase or acquisition from such Person of ownership interests in such Person, all of the securities convertible into or exchangeable for ownership interests in such Person or warrants, rights or options for the purchase or acquisition from such Person of ownership interests, and all of the other ownership or profit interests in such Person (including, without limitation, partnership, member or trust interests therein), whether voting or non-voting, and whether or not such ownership interests are outstanding on any date of determination. "Grantors" and "Grantor" are defined in the preamble of this Agreement. "Intellectual Property" means any intellectual or intangible property and proprietary rights (whether owned or licensed) including, without limitation, trademarks, trademark applications and registrations, service marks, trade styles, trade names,

patents, patent applications and registrations, copyrights, copyright registrations and applications, works of authorship, industrial designs, industrial design applications and registrations, integrated circuit topographies, know-how and processes, trade secrets, inventions, formulas, processes, mask works, other business or technical confidential or proprietary



 



LEGAL*56640480.1 3 information, software and computer hardware programs and systems, source codes, object codes, databases and documentation related to the foregoing, all domain names, internet addresses, internet sites and social media, including all related accounts, names and content and other proprietary information, and all rights to sue at law or in equity for any past, present, or future infringement, violation, misuse, misappropriation or other impairment thereof, whether arising under the laws of Canada, the laws of any Canadian province or territory or foreign laws or otherwise, including the right to receive injunctive relief and all proceeds and damages therefrom. "Joinder" is defined in Section 13.09. "Pledged Securities" means all of the issued and outstanding Equity Interests of each issuer described in Schedule A hereto that are now or from time to time hereafter held by the Grantor. “PO Box Address” means the post office box registered in the name of KCH Distribution Inc. located at 111 Peter Street, Suite 700, Toronto, Ontario M5V 2H1. "PPSA" means the Personal Property Security Act as in effect from time to time in the Province of Ontario. "Proceeds" means "proceeds" as such term is defined in section 1(1) of the PPSA and, in any event, shall include, without limitation, all dividends or other income from the Collateral, collections thereon or distributions with respect thereto. "Receiver" is defined in Section 13.03(i). "Secured Obligations" is defined in Section 3.01. "Securities Accounts" means the securities accounts described in Schedule B to this Agreement. "STA" means the Securities Transfer Act, 2006, as in effect from time to time in the Province of Ontario. "Subleased Premises" means that certain premises municipally known as 669 Ridley Place, Delta, British Columbia, Units 105/106 leased by Amcon Holdings Ltd., as landlord, to Vape World Distributions Ltd, as lessee. "ULC" means an issuer that is an unlimited company, unlimited liability corporation or an unlimited liability company. "ULC Legislation" means the Companies Act (Nova Scotia), the Business Corporations Act (Alberta), the Business Corporations Act (British Columbia) and other present or future laws governing ULCs. "ULC Shares" means

shares or other Equity Interests in a ULC.



 



LEGAL*56640480.1 4 Section 1.02 Interpretation. Unless otherwise specified herein, all references to Sections and Schedules herein are to Sections and Schedules of this Agreement. ARTICLE II GRANT OF SECURITY INTEREST Section 2.01 Grant of Security Interest. As security for the payment and performance of its Secured Obligations, each Grantor hereby grants, assigns, transfers, sets over, mortgages, charges, and pledges to the Agent for the benefit of the Secured Parties, and hereby creates a general and continuing security interest in favour of the Agent for the benefit of the Secured Parties in and to all of such Grantor's right, title and interest in and to the following, wherever located, whether now existing or hereafter from time to time arising or acquired (collectively, the "Collateral"): (a) all present and after-acquired property, assets and undertaking of the Grantor of every kind and nature whatsoever, including all Accounts, Goods (including Inventory, Equipment and motor vehicles, but excluding Consumer Goods), Intangibles, Intellectual Property, Chattel Paper, Documents of Title, Instruments, Securities and all other Investment Property (including the Pledged Securities and the Securities Accounts), Money, and any other contract rights or rights to the payment of money; (b) all Proceeds and products of each of the foregoing, including all Proceeds of any insurance, indemnity, compensation for loss or damage, warranty or guarantee payable to the Grantor from time to time with respect to any of the foregoing; (c) all books and records relating to the foregoing, including in any form or medium; (d) all supporting obligations relating to the foregoing; and (e) all additions, accessions to, substitutions and replacements for, and rents, profits and products of, each of the foregoing. Notwithstanding anything hereinto the contrary, in no event shall the Collateral include and the Grantors shall not be deemed to have granted as security interest in any Excluded Assets. Section 2.02 Attachment of Security Interest. Each Grantor acknowledges that value has been given, that such Grantor has rights in the Collateral, and that the parties have not agreed to postpone the time for attachment of any security interest in this Agreement. Each Grantor acknowledges that any

security interest created by this Agreement shall attach to existing Collateral upon the execution of this Agreement and to each item of after-acquired Collateral at the time that such Grantor acquires rights in such after-acquired Collateral. Section 2.03 Limitation on Grant of Security Interest. (a) With respect to any contract, permit, lease, licence, instrument, document or other agreement entered into by a Grantor which is an Excluded Asset by reason that



 



LEGAL*56640480.1 5 the granting of a security interest would result in the breach or termination of or cause a default thereunder, such contract, permit, lease, licence, instrument, document or other agreement shall be held in trust by the relevant Grantor in favour of the Secured Parties, and shall only be deemed an Excluded Asset for so long as such prohibition or requirement for consent is not terminated, rendered unenforceable or otherwise deemed ineffective by the PPSA or any other applicable law; provided however that Excluded Assets shall not include any Proceeds, products, substitutions or replacements of any Excluded Asset (unless such Proceeds, products, substitutions, or replacements would themselves otherwise constitute Excluded Assets) and provided further that if any Excluded Asset would have otherwise constituted Collateral, when such asset shall cease to be an Excluded Asset, such asset shall be deemed at all times from and after the date hereof to constitute Collateral. (b) The security interest with respect to trademarks constitutes a security interest in, and a charge, hypothecation and pledge of, such Collateral in favour of the Secured Parties, but does not constitute an assignment of such Collateral to the Secured Parties. ARTICLE III SECURED OBLIGATIONS Section 3.01 Secured Obligations. Each Grantor’s Collateral secures the payment and performance of all present and future obligations of such Grantor to the Secured Parties from time to time arising under the Loan Agreement, this Agreement and the other Financing Agreements, whether primary, secondary, direct or indirect, absolute or contingent, due or to become due, now existing or hereafter arising, whether the indebtedness is reduced and thereafter increased or entirely extinguished and thereafter incurred again, whether incurred by a Grantor alone or with another or others and whether as a principal or surety, and, without limiting the foregoing, the payment and discharge of: (i) the principal of and premium, if any, and interest on the Credit Facilities, when and as due, whether at maturity, by acceleration, upon one or more dates set for prepayment or otherwise; and (ii) all other present and future obligations and liabilities, including fees, costs, legal fees and disbursements,

reimbursement obligations, contract causes of action, expenses and indemnities related thereto (all such obligations, covenants, duties, debts, liabilities, sums, fees and expenses being herein collectively called the "Secured Obligations"). ARTICLE IV PERFECTION OF SECURITY INTEREST AND FURTHER ASSURANCES Section 4.01 Loan Agreement. Section 5.2 of the Loan Agreement is incorporated in its entirety into this Agreement, provided however that such terms shall be amended, mutatis mutanda, such that all terms used therein and defined by reference to the UCC shall also have any extended, alternative or analogous meaning given to such term in the PPSA, all references therein to "Article 8" shall be deemed to refer to the STA, and all references therein to a financing statement, continuation statement, amendment or termination statement shall be



 



LEGAL*56640480.1 6 deemed to refer also to the analogous documents used under the PPSA, including, without limitation, where applicable, financing change statements. Section 4.02 Perfection. Each Grantor shall, from time to time, as may be required by the Agent hereunder, under the Loan Agreement, or as reasonably requested by the Agent, with respect to all Collateral, take all actions as may be requested by the Agent to perfect the security interest of the Secured Parties in the Collateral at the sole expense of the Grantors. Section 4.03 Intellectual Property. Each Grantor hereby further authorizes the Secured Party to file with the Canadian Intellectual Property Office an Intellectual Property Security Agreement substantially in the form of Exhibit A hereto for the purpose of recording, perfecting, confirming, continuing, enforcing, or protecting the security interests in all Intellectual Property granted by such Grantor hereunder. Section 4.04 Copy of Verification Statement. To the extent permitted by law, each Grantor hereby waives its right to receive a copy of any financing statement, financing change statement or verification statement filed or received by or on behalf of the Agent in connection with the Secured Parties' interest in the Collateral. Section 4.05 Further Assurances. Each Grantor agrees that, at any time and from time to time, at the expense of the Grantors, such Grantor will promptly execute and deliver all further instruments and documents, obtain such agreements from third parties, and take all further action, that may be necessary or desirable, or that the Agent may reasonably request to create and maintain the validity, perfection or priority of and protect any security interest granted or purported to be granted hereby (including, without limitation, providing the secured party with a fixed and specific mortgage) or to enable the Agent and the Secured Parties to exercise and enforce their rights and remedies hereunder or under any other Financing Agreement with respect to any Collateral. ARTICLE V REPRESENTATIONS AND WARRANTIES Section 5.01 Representations and Warranties. In addition to, and not in substitution for, the representations and warranties provided by the Grantors in the Loan Agreement, each Grantor represents and

warrants as follows: (a) Location of Collateral and Places of Business. Such Grantor's place or places of business and the location or locations of the Collateral, including all books and records in respect of Accounts, are set forth in Schedule C hereto. (b) Ownership and Title. Such Grantor is the sole, direct, legal and beneficial owner of, and has good marketable title to all existing Collateral and shall be the sole, direct, legal and beneficial owner of, and have good marketable title to each item of after-acquired Collateral free and clear of any mortgages, charges, hypothecs, pledges, trusts, liens, security interests and other claims except for the security interests created by this Agreement and Permitted Encumbrances.



 



LEGAL*56640480.1 7 (c) Delivery of Certificated Securities. The Collateral does not include any certificated securities that such Grantor has not delivered to the Secured Party. (d) Perfection by Control. Such Grantor has taken all action required on its part for control to have been obtained by the Agent for the benefit of the Secured Parties over all Collateral with respect to which such control may be obtained pursuant to the PPSA and the STA. No person other than the Agent has control or possession of all or any part of the Collateral. (e) Intellectual Property. Schedule D sets forth a complete list and description at the date hereof of all material Intellectual Property, and all registered Intellectual Property, owned or licensed by such Grantor and used in the operation of the such Grantors' business. (f) Subleased Premises. Vape World Distribution Ltd. has subleased its entire right, title and interest in and to the Subleased Premises to MLI Enterprises Corporation, and there is no Collateral located at the Subleased Premises. (g) PO Box Address. KCH Distribution Inc. does not have any Collateral located at the PO Box Address. ARTICLE VI COVENANTS Section 6.01 Covenants. In addition to, and not in substitution for, the covenants provided by the Grantors in the Loan Agreement, each Grantor covenants and agrees with the Agent and the Secured Parties as follows: (a) Cannabis Collateral. To the extent that applicable law would prevent the Agent from seizing, collecting or obtaining possession of the Cannabis Collateral, or otherwise exercising any of its remedies under Section 12.03 with respect to the Cannabis Collateral, upon the occurrence of an Event of Default which is then continuing such Grantor shall: (i) to the extent permitted by applicable law, immediately sell all of its Cannabis Collateral, as directed by the Agent, at its sole and absolute discretion, to: (A) another Person possessing a valid permit issued under a Cannabis Law authorizing such Person to engage in the retail sale of cannabis, (ii) the Ontario Cannabis Store, or, (iii) such other Governmental Authority having legal authority to purchase or repurchase excess cannabis inventory from such Grantor; or, (ii) to the extent that applicable law does not permit such Grantor to dispose of its

Cannabis Collateral in a manner contemplated in Section 6.01(a)(i), immediately dispose of its Cannabis Collateral in accordance with applicable law, in a manner directed by the Agent, at its sole and absolute discretion,



 



LEGAL*56640480.1 8 and, in either case, Proceeds collected in respect of the Cannabis Collateral shall be held by such Grantor in trust for the Agent separate and apart from all its other property. Such Grantor shall pay any such amounts to the Agent immediately upon receipt. (b) Consent re: Change of Location of Collateral. The Collateral, to the extent not delivered to the Agent under ARTICLE IV, will be kept at those locations listed in Schedule C, and, except for: (i) Inventory sold or leased in the ordinary course of business, or (ii) any asset disposition permitted by the Loan Agreement, the Grantor will not remove the Collateral from such locations without obtaining the Agent's prior written consent. The Grantor will, before any change described in the preceding sentence, take all actions required by the Agent to maintain the perfection and priority of the Secured Parties' security interest in the Collateral. (c) Subleased Premises. Vape World Distribution Ltd. shall provide the Agent prompt notice (and, in any event, within five Business Days) in the event that the sublease granted in respect of the Subleased Premises is terminated for any reason, or Vape World Distribution Ltd. otherwise takes possession of the Subleased Premises. No Grantor shall permit any Collateral to be held on or at the Subleased Premises until such time as Vape World Distribution Ltd. has delivered to the Agent, in form and substance satisfactory to the Agent, a landlord waiver from Amcon Holdings Ltd. in respect of the Subleased Premises. ARTICLE VII SURVIVAL OF REPRESENTATIONS AND WARRANTIES AND COVENANTS Section 7.01 Survival of Representations and Warranties and Covenants. All representations, warranties and covenants made by the Grantors in this Agreement shall survive the execution and delivery of this Agreement and remain in full force and effect until the payment in full of the Secured Obligations. ARTICLE VIII POWER OF ATTORNEY Section 8.01 Power of Attorney. Each Grantor hereby irrevocably constitutes and appoints the Agent and any officer or employee of the Agent as such Grantor's true and lawful attorney, with full power of substitution and with full authority in the place and stead of such Grantor and in the name of

such Grantor or otherwise, from time to time, during the continuance of an Event of Default, in the Agent's discretion to take any action and to execute any instrument which the Agent may deem necessary or advisable to accomplish the purposes of this Agreement, including, without limitation, to receive, endorse and collect all instruments made payable to such Grantor representing any dividend, interest payment or other distribution in respect of the Collateral or any part thereof and to give full discharge for the same, to transfer, endorse, negotiate and sign on behalf of such Grantor any of the Equity Interests, to complete the blanks in any transfers of shares, bonds or debentures, any power of attorney or other documents delivered to it, to provide instructions or entitlement orders to any securities intermediary which



 



LEGAL*56640480.1 9 maintains any securities account in which any Collateral is maintained, and to delegate its powers and for any delegate to sub-delegate the same (but the Agent shall not be obligated to and shall have no liability to such Grantor or any third party for failure to do so or take any action). Such appointment, being coupled with an interest, shall be irrevocable until the full and final discharge of the security interests created by this Agreement. Each Grantor hereby ratifies all acts that such attorneys shall lawfully do or cause to be done by virtue hereof. ARTICLE IX ULC INTERESTS Section 9.01 ULC Interests. Each Grantor acknowledges that the Secured Party shall not under any circumstances prior to realization be deemed to be a "member" or "shareholder", as applicable, of a ULC for the purposes of ULC Legislation with respect to any Collateral that consists of ULC Shares. Except upon the exercise of rights of the Secured Party to sell, transfer or otherwise dispose of ULC Shares in accordance with this Agreement, each Grantor shall not cause or permit, or enable the ULC to cause or permit, the Secured Party or another Person, as applicable to: (a) be registered as shareholder or member of such ULC for the purposes of any ULC Law (whether listed or unlisted, registered or beneficial); (b) have any notation entered in their favour in the share or unit register of such ULC; (c) be held out as a shareholder or member of such ULC; (d) receive, directly or indirectly, any dividends, property or other distributions from such ULC by reason of the Secured Party holding the security interests over the ULC Shares; or (e) act as a shareholder or member of such ULC or exercise any rights of a shareholder or member, including the right to attend a meeting of shareholders or members of such ULC or to vote its ULC Shares or control the direction, management and policies of the applicable ULC. ARTICLE X AGENT MAY PERFORM Section 10.01 Agent May Perform. If any Grantor fails to perform any obligation contained in this Agreement, the Agent may itself perform, or cause performance of, such obligation, and the costs and expenses of the Agent incurred in connection therewith shall be payable by the Grantors; provided that the Agent shall not be required to perform

or discharge any obligation of any Grantor and the performance by the Agent shall not waive the rights of the Agent to enforce this Agreement. ARTICLE XI SET-OFF Section 11.01 Set-Off. Upon the occurrence of an Event of Default, each Secured Party may, without notice to the Grantors or any other person, any notice being expressly waived, set-off and apply all amounts standing to or for the credit of any Grantor from the Secured Party or any of the Secured Party's affiliates, in any currency, against and on account of all or any part of the Secured Obligations, all as the Secured Party may see fit (in its sole discretion), whether or not the Secured Obligations are due and payable. The Secured Party's records are proof of such recording absent manifest error. When applying a deposit or other obligation in a different



 



LEGAL*56640480.1 10 currency than the Secured Obligations to the Secured Obligations, the Secured Party will convert the deposit or other obligation to the currency of the Secured Obligations using the rate of exchange for the conversion of such currency as determined by the Secured Party. ARTICLE XII REMEDIES UPON DEFAULT Section 12.01 Enforcement of Security Interest. Upon the occurrence of an Event of Default that is continuing, the Agent may, for and on behalf of the Secured Parties, and in accordance with the Loan Agreement, proceed to realize upon the Collateral and immediately enforce its rights and remedies. Section 12.02 Remedies upon Default. Upon the occurrence of an Event of Default that is continuing, the Agent may exercise, for and on behalf of the Secured Parties, without any other notice to or demand upon the Grantors, and in addition to the other rights and remedies provided herein or in any other Financing Agreement or otherwise available to it, the following rights and remedies (which rights and remedies may be exercised independently or in combination): (a) the Agent may assert all rights and remedies of a secured party under the PPSA or other applicable law; (b) the Agent may take such steps as it considers desirable to maintain, preserve or protect the Collateral or its value; (c) the Agent may take possession of the Collateral by requiring the Grantors, or any of them, to assemble the Collateral or any part thereof and deliver the Collateral, or make the Collateral available, to the Agent at a place and time to be designated by the Agent; (d) the Agent may take possession of the Collateral by carrying on all or any part of the business of the Grantors, or any of them; and may to the exclusion of others, including the Grantors, enter upon, occupy and use any of the premises, buildings, plants and undertakings owned, occupied or used by any Grantor and may use any of the tools, machinery, equipment and intangibles (including Intellectual Property) of any Grantor for such time as the Agent sees fit, free of charge and without liability, in order to carry on the business of the Grantors, or any of them or to manufacture or complete the manufacture of Inventory and to pack and ship finished products; and the Agent will not be liable to any Grantor for

any neglect in so doing (other than gross negligence or wilful misconduct on their part thereof as determined by a final non-appealable judgment of a court of competent jurisdiction) or in respect of any rent, charges, depreciation or damages in connection with such actions; (e) the Agent may enter upon and occupy any land and premises owned, leased or occupied by the Grantors, or any of them, where the Collateral or any part thereof is assembled or located in order to effectuate its rights and remedies hereunder or under law, without obligation whatsoever to the Grantors, or any of them;



 



LEGAL*56640480.1 11 (f) the Agent may borrow money required for the maintenance, preservation or protection of the Collateral or any part thereof, or to carry on the business, and may further charge the Collateral in priority to the security constituted by this Security Agreement; (g) the Agent may exercise and enforce all rights and remedies of the Grantors with respect to the Collateral, including collecting or compromising all or any of any Grantor's Accounts; (h) the Agent may sell, lease, license, or otherwise dispose of all or any part of the Collateral by private sale or public sale or otherwise, and upon such other terms and conditions (including as to credit, upset or reserve bid or price) as the Agent may deem commercially reasonable; (i) the Agent may appoint, by instrument in writing, any person or persons (whether an officer or employee of the Agent or not) to be a receiver, manager, interim receiver, or receiver and manager (collectively, "Receiver"), of the Collateral or any part of the Collateral and remove or replace any person so appointed. Any Receiver so appointed shall have, in addition to any other powers afforded by the law, the same powers and authorities afforded to the Agent under this ARTICLE XIII; (j) the Agent may apply to a court of competent jurisdiction for the appointment of a Receiver of the Collateral or any part of the Collateral. Any Receiver so appointed shall have, in addition to any other powers afforded by the law, the same powers and authorities afforded to the Agent under this ARTICLE XIII; (k) all rights of any Grantor to: (i) exercise the voting and other consensual rights it would otherwise be entitled to exercise pursuant the Financing Agreements; (ii) receive the dividends and other distributions which it would otherwise be entitled to receive and retain pursuant to the Financing Agreements, shall immediately cease, and all such rights shall thereupon become vested in the Agent for the benefit of the Secured Parties, which shall have the sole right to exercise such voting and other consensual rights and receive and hold such dividends and other distributions as Collateral; and (iii) the Agent may require that the Grantors have any Equity Interests registered in the name of the Agent or in the name of its nominee and shall be entitled but not bound or required to

exercise any of the rights that any holder of such Equity Interests may at any time have; and (l) the Agent may retain the Collateral in satisfaction of the Secured Obligations. The Agent shall not be liable or responsible for any failure to seize, collect, realize, or obtain payment with respect to the Collateral and shall not be bound to institute proceedings or to take other steps for the purpose of seizing, collecting, realizing or obtaining possession or payment with respect to the Collateral or for the purpose of preserving any rights of the Agent, the Grantors or any other person, in respect of the Collateral.



 



LEGAL*56640480.1 12 Section 12.03 Receiver Agent of Grantor. In exercising any powers any such Receiver so appointed shall act as agent of the Grantors and not the Agent or the Secured Parties and neither the Agent nor the Secured Parties shall be in any way responsible for any of the actions of the Receiver, its employees, agents and contractors. The Agent or the Secured Parties may from time to time remove and appoint replacements for, any Receiver, and appoint another or others in their stead from time to time. Section 12.04 Distribution of Proceeds. Any cash held by the Agent as Collateral and all cash Proceeds received by the Agent in respect of any sale of, collection from, or other realization upon all or any part of the Collateral shall be applied in whole or in part by the Agent to the payment of expenses incurred by the Agent in connection with the foregoing or incidental to the care or safekeeping of any of the Collateral or in any way relating to the Collateral or the rights of the Secured Parties hereunder, including reasonable legal and Receivers' fees, and the balance of such proceeds shall be applied or set-off against all or any part of the Secured Obligations in such order as the Agent shall elect, in its sole discretion. Any surplus of such cash or cash Proceeds held by the Agent and remaining after payment in full of all the Secured Obligations shall be paid over to the Grantors or to whomsoever may be lawfully entitled to receive such surplus. The Grantors shall remain liable for any deficiency if such cash and the cash Proceeds of any sale or other realization of the Collateral are insufficient to pay the Secured Obligations and the fees and other charges of any solicitor employed by the Agent to collect such deficiency. Section 12.05 Grantor Pays Expenses. The Grantors agrees to pay all reasonable expenses incurred by the Agent or any Receiver in the preparation, perfection and enforcement of this Agreement, whether directly incurred or for services rendered, including legal and auditor's fees and expenses and remuneration of any Receiver. Section 12.06 Cannabis Laws. If an Event of Default has occurred and is then continuing: (a) each Grantor shall use reasonable best efforts to take any action consistent with the Cannabis Laws that the

Agent may reasonably request in the exercise of its rights and remedies under this Agreement for the purpose of transferring or assigning the Collateral to one or more purchasers as the Agent may designate, and, (b) upon notice from the Agent, each Grantor promptly shall assist in obtaining the consent or approval of any Governmental Authority, if required, for any action or transactions contemplated by this Agreement, including, without limitation, the preparation, execution and filing with any applicable Governmental Authority of the transferor’s portion of any application or applications for consent to the transfer of control or assignment necessary or appropriate under the Cannabis Laws for approval of the transfer or assignment of any portion of the Collateral. Anything herein to the contrary notwithstanding, no Grantor shall be obligated to sign or certify any such document which such Grantor has reasonable cause to believe contains any inaccuracy or to make any statements concerning the qualifications of any transferee or assignee.



 



LEGAL*56640480.1 13 ARTICLE XIII MISCELLANEOUS Section 13.01 No Waiver and Cumulative Remedies. None of the Agent and the Secured Parties shall by any act, delay, indulgence, omission or otherwise be deemed to have waived any right or remedy hereunder or to have acquiesced in any Default or Event of Default. All rights and remedies herein provided are cumulative and are not exclusive of any rights or remedies provided by law. Section 13.02 Amendments. None of the terms or provisions of this Agreement may be amended, modified, supplemented, terminated or waived, and no consent to any departure by the Grantors therefrom shall be effective unless the same shall be in writing and signed by the Agent and the Grantors, and then such amendment, modification, supplement, waiver or consent shall be effective only in the specific instance and for the specific purpose for which made or given. Section 13.03 Notices. All notices, consents, claims, demands, waivers and other communications hereunder shall be in writing and addressed to the parties at the addresses set forth in the Loan Agreement and shall be given in the manner and become effective as set forth in the Loan Agreement. Section 13.04 Continuing Security Interest; Further Actions. This Agreement shall create a general and continuing security interest in the Collateral and shall (a) subject to Section 13.06, remain in full force and effect until payment and performance in full of the Secured Obligations, (b) be binding upon the Grantors, their respective successors and permitted assigns, and (c) enure to the benefit of the Secured Parties and their respective successors, transferees and assigns; provided that the Grantors may not assign or otherwise transfer any of its rights or obligations under this Agreement without the prior written consent of the Agent. Section 13.05 Assignment. Each Secured Party may assign or transfer any of its rights under this Agreement without the consent of the Grantors, or any of them. The Grantors may not assign its obligations under this Agreement without the prior written consent of the Agent. Section 13.06 Termination; Release. On the date on which all Secured Obligations have been paid and performed in full (as determined by the Agent in its sole

discretion), the Agent will, at the request and sole expense of the Grantors (a) duly assign, transfer and deliver to or at the direction of the Grantors (without recourse and without any representation or warranty) such of the Collateral as may then remain in the possession of the Agent, together with any monies at the time held by the Agent hereunder, and (b) execute and deliver to the Grantors a proper instrument or instruments acknowledging the satisfaction and termination of this Agreement. Section 13.07 Acknowledgement. The Grantors acknowledges receipt of a fully executed copy of this Agreement. Section 13.08 Supplemental Security. This Agreement is in addition to, without prejudice to and supplemental to all other security now held or which may hereafter be held by the Agent or the Secured Parties.



 



LEGAL*56640480.1 14 Section 13.09 Amalgamation. Each Grantor acknowledges that, if it amalgamates with another person, the term "Grantors" when used in this Agreement, shall apply to each of the amalgamating corporations and to the amalgamated corporation, such that the security interests created hereby shall extend to the Collateral in which any amalgamating corporation has any rights at the time of the amalgamation and to any collateral in which the amalgamated corporation thereafter has any rights to secure the Secured Obligations of each of the amalgamating corporations and the amalgamated corporation to the Secured Party at the time of the amalgamation and any Secured Obligations of the amalgamated corporation to the Secured Party thereafter arising. Section 13.10 Addition of New Obligors. Additional entities incorporated or formed in Canada or its provinces or territories may from time to time become Grantors under this Agreement by executing and delivering to the Agent a supplemental agreement (together with all schedules thereto, a “Joinder”) to this Agreement, in substantially the form attached hereto as Schedule E. Effective from and after the date of the execution and delivery by any such entity to the Agent of a Joinder: (a) such entity shall be, and shall be deemed for all purposes to be, a Grantor under this Agreement with the same force and effect, and subject to the same agreements, representations, indemnities, liabilities and obligations (including, without limitation, the granting of a security interest thereunder), as if such entity had been an original signatory to this Agreement as a Grantor; (b) all of the property and undertaking of such entity, which such entity then owns or thereafter acquires, shall be, and shall be deemed for all purposes to be, “Collateral” of such entity for the purposes of this Agreement and subject to a security interest granted by such entity in accordance with the provisions of this Agreement as security for the payment and performance of the Secured Obligations in accordance with the provisions of this Agreement; and (c) all debts, liabilities and obligations, present or future, direct or indirect, absolute or contingent, matured or unmatured, at any time or from time to time due or accruing due and

owing by or otherwise payable by such entity to the Secured Parties, or any one or more of them, in any currency, under, in connection with or pursuant to the Loan Agreement and any other Financing Agreements, and whether incurred alone or jointly with another or others and whether as principal, guarantor or surety and whether incurred prior to, at the time of or subsequent to the execution and delivery of such Joinder, shall be, and shall be deemed for all purposes to be, “Secured Obligations” of such entity for the purposes of this Agreement, the payment and performance of which being secured by the security interest granted by such entity in accordance with the provisions of this Agreement. The execution and delivery of a Joinder by any additional entity shall not require the consent of any Grantor and all of the liabilities and obligations of any Grantor under this Agreement, and all security interests granted by the Grantors hereunder, shall remain in full force and effect and shall not be affected or diminished by the addition of any other Grantor hereunder.



 



LEGAL*56640480.1 15 Section 13.11 Governing Law. This Agreement and all matters arising out of or relating to this Agreement shall be governed by, and construed in accordance with, the laws of the Province of Ontario and the federal laws of Canada applicable in that province and the parties irrevocably attorn to the non-exclusive jurisdiction of the courts of Ontario. Section 13.12 Counterparts and Electronic Transmission. This Agreement may be executed in counterparts, each of which is deemed an original, but all of which together are deemed to be one and the same agreement. A signed copy of this Agreement delivered by facsimile, email or other means of electronic transmission is deemed to have the same legal effect as delivery of an original signed copy of this Agreement. The word "executed" and words of like import shall be deemed to include electronic signatures or the keeping of records in electronic form, each of which shall be of the same legal effect, validity, or enforceability as a manually executed signature or the use of a paper based recordkeeping system, as the case may be, to the extent and as provided for in any Law, including Parts 2 and 3 of the Personal Information Protection and Electronic Documents Act (Canada) and other similar federal or provincial laws based on the Uniform Electronic Commerce Act of the Uniform Law Conference of Canada or its Uniform Electronic Evidence Act, as the case may be Section 13.13 Conflict with Loan Agreement. To the extent of any conflict or inconsistency between the terms of this Agreement and the terms of the Loan Agreement, the terms of the Loan Agreement shall govern to the extent necessary to remove the conflict or inconsistency. [SIGNATURE PAGE FOLLOWS]



 



LEGAL*56640480.1 16 IN WITNESS WHEREOF, each Grantor has executed this Agreement as of the date first written above. [●], as Grantor By_____________________ Name: Title:
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LEGAL*56640480.1 19 SCHEDULE C LOCATION OF COLLATERAL [●] [●]
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SCHEDULE E FORM OF JOINDER AGREEMENT THIS JOINDER AGREEMENT is made as of [●], 20[●] by ● (the “New Grantor”) in favour of Whitehawk Capital Partners LP, as Agent for and on behalf of the Secured Parties. RECITALS: A. Reference is made to the general security agreement [as amended by l] ([as so amended, and] as [further] amended, restated, extended, supplemented, replaced, continued, renewed or otherwise modified from time to time, the “Security Agreement”) made as of August 8, 2022 between [●] and the other obligors party thereto and the Agent. B. Section 13.09 of the Security Agreement provides that additional entities may from time to time become Grantors under the Security Agreement by executing and delivering to the Agent a supplemental agreement to the Agent in the form of this Joinder. C. As a condition to the Lenders continuing to make certain financial accommodations available to the Borrower under the Loan Agreement, the New Grantor has agreed to execute and deliver this Joinder to the Agent. NOW THEREFORE, for good and a valuable consideration, it is agreed: 1. Capitalized terms (including in the recitals hereto) used but not otherwise defined in this Joinder have the meanings given to such terms in the Security Agreement or the Loan Agreement, as applicable. 2. The New Grantor has received a copy of, and has reviewed, the Security Agreement and is executing and delivering this Joinder to the Agent pursuant to Section 13.09 of the Security Agreement. 3. Effective from and after the date this Joinder is executed and delivered to the Agent by the New Grantor: (a) the New Grantor shall be, and shall be deemed for all purposes to be, a Grantor under the Security Agreement with the same force and effect, and subject to the same agreements, representations, indemnities, liabilities and obligations (including, without limitation, the granting of a security interest thereunder), as if the New Grantor had been an original signatory to the Security Agreement as a Grantor; and (b) as security for its Secured Obligations, the New Grantor hereby grants a security interest in favour of the Agent in all of the property and undertaking of the New Grantor, which the New Grantor now owns or hereafter acquires, and

which shall be, and shall be deemed for all purposes to be, “Collateral” of the New Grantor for the purposes of the Security Agreement; and (c) all debts, liabilities and obligations, present or future, direct or indirect, absolute or contingent, matured or unmatured, at any time or from time to time due or accruing due and owing by or otherwise payable by the New Grantor to the Secured Parties, or any one or more of them, in any currency, under, in connection with or pursuant to the Loan



 



Agreement and any other Financing Agreements, and whether incurred alone or jointly with another or others and whether as principal, guarantor or surety and whether incurred prior to, at the time of or subsequent to the date hereof, shall be, and shall be deemed for all purposes to be, “Secured Obligations” of the New Grantor for the purposes of the Security Agreement, the payment and performance of which being secured by the security interest granted by the New Grantor in accordance with the provisions of the Security Agreement. In furtherance of the foregoing, the New Grantor, as continuing security for the payment and the performance of its Secured Obligations, grants to the Agent, a mortgage, charge and security interest in all of its Collateral. Each reference to a Grantor in the Security Agreement shall be deemed to include the New Grantor. The terms and provisions of the Security Agreement are incorporated by reference in this Joinder. 4. The New Grantor represents and warrants to the Agent that the attached supplements to Schedule A to the Security Agreement completely set forth all additional information required pursuant to the Security Agreement, and the New Grantor hereby agrees that such supplements to Schedule A shall constitute part of the Schedule A to the Security Agreement. 5. This Joinder may be effectively delivered by facsimile (fax) transmission or other electronic means. 6. This Joinder is a contract made under, and shall be governed by and construed in accordance with, the laws of the Province of Ontario and the federal laws of Canada applicable in the Province of Ontario without prejudice to or limitation of any other rights or remedies available under the laws of any jurisdiction where property or assets of the New Grantor may be found. 7. This Joinder may be assigned by the Secured Parties in accordance with the terms of the Security Agreement. The New Grantor may not assign this Joinder or any of its rights or obligations under this Joinder without the prior written consent of the Agent. All of the Agent’s rights under this Agreement shall enure to the benefit of its successors and permitted assigns and all of any the New Grantor’s obligations under this Agreement shall bind the New Grantor and its successors and permitted assigns. [Signature

page follows]



 



IN WITNESS WHEREOF the New Grantor has duly executed this Joinder. [NEW GRANTOR] Per: Authorized Signing Officer
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LEGAL*56541004.3 EXHIBIT J FORM OF CANADIAN INTELLECTUAL PROPERTY SECURITY AGREEMENT THIS CANADIAN INTELLECTUAL PROPERTY SECURITY AGREEMENT (this “Agreement”), dated as of [●], 2022, is entered into by [●] (“Grantor”) and WHITEHAWK CAPITAL PARTNERS LP, as agent (in such capacity, “Agent”), for itself and the Lenders (as defined in the Loan Agreement (as defined below)). Capitalized terms not otherwise defined herein have the meanings set forth in that certain Loan and Security Agreement, dated as of August 8, 2022 (as the same may be further amended, restated, amended and restated, supplemented or otherwise modified from time to time, the “Loan Agreement”), by and among Greenlane Holdings, Inc., a Delaware corporation (“Borrower”), certain Subsidiaries of the Borrower from time to time party thereto, as Guarantors, the parties thereto from time to time as lenders, whether by execution of the Loan Agreement or an Assignment and Acceptance (each individually, a “Lender” and collectively, the “Lenders”) and Agent. WHEREAS, pursuant to Section 5.2 of the Loan Agreement, Grantor is delivering this Agreement to grant a security interest to the Agent in certain Intellectual Property whether now owned or existing or hereafter acquired or arising and wherever located, including the pending and registered trademarks, patents and copyrights listed on Schedule A hereto (the “Secured Intellectual Property”). NOW, THEREFORE, in consideration of the foregoing and for other good and valuable consideration, the receipt and sufficiency of which is hereby acknowledged, Grantor and Agent hereby agree as follows: 1. Grant of Security Interest. 1.1 Grantor hereby grants to Agent, a security interest in and continuing lien on all of Grantor’s right, title and interest in, to and under (1) all Secured Intellectual Property set forth on Schedule A hereto now owned or from time to time after the date hereof owned or acquired by the Grantor, together with (2) all proceeds and products of the Secured Intellectual Property, (3) the goodwill associated with the trademarks and (4) all causes of action arising prior to or after the date hereof for infringement of the Secured Intellectual

Property or unfair competition regarding the same, subject to the terms and conditions of the Loan Agreement. Notwithstanding the foregoing, the Secured Intellectual Property shall exclude any rights to any Intellectual Property that would be cancelled or rendered invalid or unenforceable under applicable law by the grant of a security interest created pursuant to the terms of this Agreement or the Loan Agreement, for as long as such prohibition or reason for invalidity under applicable law exists, except for the products and proceeds thereof or from the sale of such Intellectual Property. 1.2 The security interest granted hereby is granted in conjunction with the security interest granted to Agent under the Loan Agreement. The rights and remedies of the Agent and Lenders with respect to the security interest granted hereby are in addition to those set forth in the Loan Agreement. In the event of any conflict between the terms of this Agreement and the terms of the Loan Agreement, the terms of the Loan Agreement shall control.



 



LEGAL*56541004.3 2 2. Modification of Agreement. This Agreement or any provision hereof may not be changed, waived, or terminated except in accordance with the amendment provisions of the Loan Agreement pursuant to which Agent may modify this Agreement, after obtaining Grantor’s approval of or signature to such modification, by amending Schedule A hereto to include reference to any right, title or interest in any existing pending or registered trademarks, patents or copyrights acquired or developed by Grantor after the execution hereof or to delete any reference to any right, title or interest in any pending or registered trademarks, patents or copyrights in which Grantor no longer has or claims any right, title or interest. 3. Governing Law. This Agreement and all matters arising out of or relating to this Agreement shall be governed by, and construed in accordance with, the laws of the Province of Ontario and the federal laws of Canada applicable in that province and the parties irrevocably attorn to the non-exclusive jurisdiction of the courts of Ontario. 4. Successors and Assigns. This Agreement shall be binding upon and inure to the benefit of Agent and Grantor and their respective successors and assigns. Grantor shall not, without the prior written consent of Agent given in accordance with the Loan Agreement, assign any right, duty or obligation hereunder. 5. Counterparts. This Agreement may be executed in any number of counterparts and by the parties hereto on separate counterparts, each of which when so executed, shall be deemed to be an original and all of which taken together shall constitute one and the same instrument. Delivery of an executed counterpart by facsimile or other electronic transmission shall be effective as originals. [REMAINDER OF THIS PAGE INTENTIONALLY LEFT BLANK]



 



[SIGNATURE PAGE TO CANADIAN INTELLECTUAL PROPERTY SECURITY AGREEMENT] IN WITNESS WHEREOF, Grantor and Agent have caused this Agreement to be duly executed and delivered as of the date first above written. [GRANTOR], as Grantor By: ______________________________________ Name: Title:



 



[SIGNATURE PAGE TO CANADIAN INTELLECTUAL PROPERTY SECURITY AGREEMENT] WHITEHAWK CAPITAL PARTNERS LP, as Agent By: Name: Title:
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- 1 - LEGAL 4882-0995-1019v 9 EXHIBIT L FORM OF TERM LOAN NOTE $[●] New York, New York [●], 2022 For value received, the undersigned (the “Borrower”), hereby promises to pay on the Maturity Date under the Loan Agreement (defined below), to [Lender] (“Lender”), in lawful money of the United States of America and in immediately available funds, the principal sum of [●] DOLLARS ($[●]), together with interest on the principal amount hereunder remaining unpaid from time to time, computed in accordance with the Loan Agreement, from the date hereof until this Term Loan Note is fully paid at the rate from time to time in effect under that certain Loan and Security Agreement, dated as of August 8, 2022 (as the same may be amended, restated, amended and restated, supplemented, or otherwise modified from time to time, the “Loan Agreement”), by and among the Borrower, certain Subsidiaries of the Borrower from time to time party thereto, as Guarantors, the parties thereto from time to time as lenders, whether by execution of the Loan Agreement or an Assignment and Acceptance (each individually, a “Lender” and collectively, the “Lenders”) and WhiteHawk Capital Partners LP, a Delaware limited partnership, in its capacity as agent for the Lenders (in such capacity, together with its successors and assigns in such capacity, “Agent”). Capitalized terms used but not defined herein shall have the meanings assigned thereto in the Loan Agreement. The unpaid principal hereof and interest accruing thereon shall be due and payable as provided in the Loan Agreement. This Term Loan Note may be prepaid at the option of the Borrower in accordance with the Loan Agreement. Except as otherwise provided in the Loan Agreement, all payments of principal and interest under this Term Loan Note shall be made to Agent for the account of the Lenders in immediately available funds. This Term Loan Note is issued pursuant, and is subject, to the Loan Agreement, which provides, among other things, for acceleration hereof in accordance with the terms of the Loan Agreement. This Term Loan Note is secured pursuant to the Loan Agreement and the other Financing Agreements. The Borrower shall pay all costs of collection, including reasonable and

documented out- of-pocket attorneys’ fees and expenses in accordance with the terms of the Loan Agreement, if this Term Loan Note is not paid when due, whether or not legal proceedings are commenced. Presentment or other demand for payment, notice of dishonor and protest are expressly waived. This Term Loan Note shall be governed by and construed in accordance with the laws of the State of New York but excluding any principles of conflicts of law or other rule of law that would cause the application of the law of any jurisdiction other than the laws of the State of New York. [Signature Page Follows]



 



LEGAL 4882-0995-1019v 9 GREENLANE HOLDINGS, INC., a Delaware corporation, as Borrower By: Name: Title:



 



1 LEGAL 4882-0995-1019v 9 EXHIBIT M FORM OF BORROWER JOINDER AGREEMENT THIS BORROWER JOINDER AGREEMENT (this “Agreement”), dated as of __________, ____, 20__, is entered into among [Name of New Subsidiary], a _________________ (the “New Subsidiary”), WHITEHAWK CAPITAL PARTNERS LP, in its capacity as agent for the Lenders (as defined below) (in such capacity, “Agent”), under that certain Loan and Security Agreement, dated as of August 8, 2022 (as the same may be amended, restated, amended and restated, supplemented or otherwise modified from time to time, the “Loan Agreement”), by and among Greenlane Holdings, Inc., a Delaware corporation (“Borrower”), certain Subsidiaries of the Borrower from time to time party thereto, as Guarantors, the parties thereto from time to time as lenders, whether by execution of the Loan Agreement or an Assignment and Acceptance (each individually, a “Lender” and collectively, the “Lenders”) and Agent. All capitalized terms used herein and not otherwise defined herein shall have the meanings set forth in the Loan Agreement. The New Subsidiary and Agent, for the benefit of the Secured Parties, hereby agree as follows: 1. The New Subsidiary hereby acknowledges, agrees and confirms that, by its execution of this Agreement, the New Subsidiary will be deemed to be a “Borrower” for all purposes of the Loan Agreement and shall have all of the obligations of a Borrower thereunder as if the New Subsidiary had executed the Loan Agreement. The New Subsidiary hereby ratifies, as of the date hereof, and agrees to be bound by, all of the terms, provisions and conditions contained in the Loan Agreement applicable to a Borrower, including, without limitation, (a) all of the representations and warranties of the Borrower and each Guarantor set forth in Section 8 of the Loan Agreement and (b) all of the covenants set forth in Section 7 and Section 9 of the Loan Agreement. Without limiting the generality of the foregoing terms of this paragraph 1, the New Subsidiary (i) is hereby made a party to the Loan Agreement and the other Financing Agreements as a Borrower thereunder with the same force and effect as if originally named therein as a Borrower and the New Subsidiary hereby

jointly and severally assumes and agrees to pay and perform all obligations of a Borrower under the Loan Agreement and each of the other Financing Agreements, (ii) hereby jointly and severally agrees to pay in full the Obligations as set forth in the Loan Agreement and (iii) hereby expressly assumes all obligations and liabilities of a Borrower under the Loan Agreement and hereby assigns and transfers to Agent, and hereby grants to Agent pursuant to Section 5 of the Loan Agreement, for the ratable benefit of the Secured Parties, a security interest in the Collateral now owned or hereafter acquired by the New Subsidiary. Schedule 8.2, Schedule 8.10, Schedule 8.11, Schedule 8.12 and Schedule 8.15 to the Loan Agreement are hereby replaced in their entirety with Annex A to this Agreement and Annex A to this Agreement shall be deemed to be attached as Schedule 8.2, Schedule 8.10, Schedule 8.11, Schedule 8.12 and Schedule 8.15 to the Loan Agreement.15 15 NTD: Borrower to confirm whether any additional schedules need to be updated at the time of the Borrower Joinder.



 



2 LEGAL 4882-0995-1019v 9 2. The New Subsidiary hereby represents and warrants that each of the representations and warranties contained in Section 8 of the Loan Agreement are true and correct in all material respects (without duplication of any materiality qualifier) on and as the date hereof (after giving effect to this Agreement and the other documents executed in connection with this Agreement) as if made on and as of such date except to the extent that such representations and warranties are expressly made as of a particular date, in which case such representations and warranties were true and correct as of such date with respect to the entities then making such representations and warranties. 3. If required, the New Subsidiary is, simultaneously with the execution of this Agreement, executing and delivering such Financing Agreements (and such other documents and instruments), including, without limitation, an executed Guaranty, as requested by Agent in accordance with the Loan Agreement. 4. The address of the New Subsidiary for purposes of Section 13.3 of the Loan Agreement is as follows: 5. The New Subsidiary hereby waives acceptance by Agent and the Secured Parties of the obligations of the New Subsidiary upon the execution of this Agreement by the New Subsidiary. 6. The New Subsidiary agrees that at any time and from time to time, upon the written request of the Agent, it will execute, acknowledge, deliver, record, re-record, file, re-file, register and re-register any and all such further acts, deeds, certificates, assurances and other instruments as the Agent may reasonably request in accordance with the terms and conditions of the Loan Agreement and the other Financing Agreements as may be necessary to effect the purposes of this Agreement. 7. This Agreement may be executed in any number of counterparts, each of which when so executed and delivered shall be an original, but all of which shall constitute one and the same instrument. Delivery of an executed counterpart by facsimile or other electronic transmission shall be effective as originals. 8. THIS AGREEMENT AND THE RIGHTS AND OBLIGATIONS OF THE PARTIES HEREUNDER SHALL BE GOVERNED BY AND CONSTRUED AND INTERPRETED IN

ACCORDANCE WITH THE INTERNAL LAWS OF THE STATE OF NEW YORK BUT EXCLUDING ANY PRINCIPLES OF CONFLICTS OF LAW OR OTHER RULE OF LAW THAT WOULD CAUSE THE APPLICATION OF THE LAW OF ANY JURISDICTION OTHER THAN THE LAWS OF THE STATE OF NEW YORK. [Signature Pages Follow]



 



[SIGNATURE PAGE TO BORROWER JOINDER AGREEMENT] IN WITNESS WHEREOF, the New Subsidiary has caused this Agreement to be duly executed by its authorized officer, and the Agent, for the benefit of the Secured Parties, has caused the same to be accepted by its authorized officer, as of the day and year first above written. [NEW SUBSIDIARY], as the New Subsidiary By: Name: Title:



 



[SIGNATURE PAGE TO BORROWER JOINDER AGREEMENT] Acknowledged and accepted: WHITEHAWK CAPITAL PARTNERS LP, as Agent By: Name: Title:
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1 LEGAL 4882-0995-1019v 9 EXHIBIT N FORM OF GUARANTOR JOINDER AGREEMENT THIS GUARANTOR JOINDER AGREEMENT (this “Agreement”), dated as of __________, ____, 20__, is entered into among [Name of New Subsidiary], a _________________ (the “New Subsidiary”), WHITEHAWK CAPITAL PARTNERS LP, in its capacity as agent for the Lenders (as defined below) (in such capacity, “Agent”), under that certain Loan and Security Agreement, dated as of August 8, 2022 (as the same may be amended, restated, amended and restated, supplemented or otherwise modified from time to time, the “Loan Agreement”), by and among Greenlane Holdings, Inc., a Delaware corporation (“Borrower”), certain Subsidiaries of the Borrower from time to time party thereto, as Guarantors, the parties thereto from time to time as lenders, whether by execution of the Loan Agreement or an Assignment and Acceptance (each individually, a “Lender” and collectively, the “Lenders”) and Agent. All capitalized terms used herein and not otherwise defined herein shall have the meanings set forth in the Loan Agreement. The New Subsidiary and Agent, for the benefit of the Secured Parties, hereby agree as follows: 1. The New Subsidiary hereby acknowledges, agrees and confirms that, by its execution of this Agreement, the New Subsidiary will be deemed to be a “Guarantor” for all purposes of the Loan Agreement and the Guaranty and shall have all of the obligations of a Guarantor thereunder as if the New Subsidiary had executed the Loan Agreement and the Guaranty. The New Subsidiary hereby ratifies, as of the date hereof, and agrees to be bound by, all of the terms, provisions and conditions contained in the Guaranty and in the Loan Agreement applicable to a Guarantor, including, without limitation, (a) all of the terms, provisions and conditions set forth in the Guaranty, (b) all of the representations and warranties of each Guarantor set forth in Section 8 of the Loan Agreement and (c) all of the covenants applicable to a Guarantor set forth in Section 7 and Section 9 of the Loan Agreement. Without limiting the generality of the foregoing terms of this paragraph 1, the New Subsidiary (i) is hereby made a party to the Loan Agreement, the Guaranty and the other

Financing Agreements as a Guarantor thereunder with the same force and effect as if originally named therein as a Guarantor and the New Subsidiary hereby jointly and severally assumes and agrees to pay and perform all obligations of a Guarantor under the Loan Agreement, the Guaranty and each of the other Financing Agreements, (ii) hereby jointly and severally agrees to guarantee the full payment by the Borrower of the Obligations as set forth in the Loan Agreement and (iii) hereby expressly assumes all obligations and liabilities of a Guarantor under the Loan Agreement and the Guaranty and hereby assigns and transfers to Agent, and hereby grants to Agent pursuant to Section 5 of the Loan Agreement, for the ratable benefit of the Secured Parties, a security interest in the Collateral now owned or hereafter acquired by the New Subsidiary. Schedule 8.2, Schedule 8.10, Schedule 8.11, Schedule 8.12 and Schedule 8.15 to the Loan Agreement are hereby replaced in their entirety with Annex A to this Agreement and



 



2 LEGAL 4882-0995-1019v 9 Annex A to this Agreement shall be deemed to be attached as Schedule 8.2, Schedule 8.10, Schedule 8.11, Schedule 8.12 and Schedule 8.15 to the Loan Agreement.16 2. The New Subsidiary hereby represents and warrants that each of the representations and warranties contained in Section 8 of the Loan Agreement are true and correct in all material respects (without duplication of any materiality qualifier) on and as the date hereof (after giving effect to this Agreement and the other documents executed in connection with this Agreement) as if made on and as of such date except to the extent that such representations and warranties are expressly made as of a particular date, in which case such representations and warranties were true and correct as of such date with respect to the entities then making such representations and warranties. 3. If required, the New Subsidiary is, simultaneously with the execution of this Agreement, executing and delivering such Financing Agreements (and such other documents and instruments), including, without limitation, an executed Guaranty, as requested by Agent in accordance with the Loan Agreement. 4. The address of the New Subsidiary for purposes of Section 13.3 of the Loan Agreement is as follows: 5. The New Subsidiary hereby waives acceptance by Agent and the Secured Parties of the obligations of the New Subsidiary upon the execution of this Agreement by the New Subsidiary. 6. The New Subsidiary agrees that at any time and from time to time, upon the written request of the Agent, it will execute, acknowledge, deliver, record, re-record, file, re-file, register and re-register any and all such further acts, deeds, certificates, assurances and other instruments as the Agent may reasonably request in accordance with the terms and conditions of the Loan Agreement and the other Financing Agreements as may be necessary to effect the purposes of this Agreement. 7. This Agreement may be executed in any number of counterparts, each of which when so executed and delivered shall be an original, but all of which shall constitute one and the same instrument. Delivery of an executed counterpart by facsimile or other electronic transmission shall be effective as originals. 8. THIS

AGREEMENT AND THE RIGHTS AND OBLIGATIONS OF THE PARTIES HEREUNDER SHALL BE GOVERNED BY AND CONSTRUED AND INTERPRETED IN ACCORDANCE WITH THE INTERNAL LAWS OF THE STATE OF NEW YORK BUT EXCLUDING ANY PRINCIPLES OF CONFLICTS OF LAW OR OTHER 16 NTD: Guarantor to confirm whether any additional schedules need to be updated at the time of the Guarantor Joinder.



 



3 LEGAL 4882-0995-1019v 9 RULE OF LAW THAT WOULD CAUSE THE APPLICATION OF THE LAW OF ANY JURISDICTION OTHER THAN THE LAWS OF THE STATE OF NEW YORK. [Signature Pages Follow]



 



[SIGNATURE PAGE TO GUARANTOR JOINDER AGREEMENT] IN WITNESS WHEREOF, the New Subsidiary has caused this Agreement to be duly executed by its authorized officer, and the Agent, for the benefit of the Secured Parties, has caused the same to be accepted by its authorized officer, as of the day and year first above written. [NEW SUBSIDIARY], as the New Subsidiary By: Name: Title:



 



[SIGNATURE PAGE TO GUARANTOR JOINDER AGREEMENT] Acknowledged and accepted: WHITEHAWK CAPITAL PARTNERS LP, as Agent By: Name: Title:



 



Exhibit 31.1

CERTIFICATION OF CHIEF EXECUTIVE OFFICER PURSUANT
TO SECTION 302 OF THE SARBANES-OXLEY ACT OF 2002

I, Nicholas Kovacevich, certify that:

1. I have reviewed this Quarterly Report on Form 10-Q of Greenlane Holdings, Inc.;

2. Based on my knowledge, this report does not contain any untrue statement of a material fact or omit to state a material fact necessary to make the statements made, in light of
the circumstances under which such statements were made, not misleading with respect to the period covered by this report;

3. Based on my knowledge, the financial statements, and other financial information included in this report, fairly present in all material respects the financial condition, results
of operations and cash flows of the registrant as of, and for, the periods presented in this report;

4. The registrant’s other certifying officer and I are responsible for establishing and maintaining disclosure controls and procedures (as defined in Exchange Act Rules 13a-15(e)
and 15d-15(e)) and internal control over financial reporting (as defined in Exchange Act Rules 13a-15(f) and 15d-15(f)) for the registrant and have:

a. Designed such disclosure controls and procedures, or caused such disclosure controls and procedures to be designed under our supervision, to ensure that material
information relating to the registrant, including its consolidated subsidiaries, is made known to us by others within those entities, particularly during the period in which
this report is being prepared;

b. Designed such internal control over financial reporting, or caused such control over financial reporting to be designed under our supervision, to provide reasonable
assurance regarding the reliability of financial reporting and the preparation of financial statements for external purposes in accordance with generally accepted
accounting principles;

c. Evaluated the effectiveness of the registrant’s disclosure controls and procedures and presented in this report our conclusions about the effectiveness of the disclosure
controls and procedures, as of the end of the period covered by this report based on such evaluation; and

d. Disclosed in this report any change in the registrant’s internal control over financial reporting that occurred during the registrant’s most recent fiscal quarter (the
registrant’s fourth fiscal quarter in the case of an annual report) that has materially affected, or is reasonably likely to materially affect, the registrant’s internal control
over financial reporting; and

5. The registrant’s other certifying officer and I have disclosed, based on our most recent evaluation of internal control over financial reporting, to the registrant’s auditors and
the audit committee of the registrant’s board of directors (or persons performing the equivalent functions):

a. All significant deficiencies and material weaknesses in the design or operation of internal control over financial reporting which are reasonably likely to adversely affect
the registrant’s ability to record, process, summarize and report financial information; and

b. Any fraud, whether or not material, that involves management or other employees who have a significant role in the registrant’s internal control over financial reporting.

Date: November 14, 2022 /s/ NICHOLAS KOVACEVICH
Nicholas Kovacevich
Chief Executive Officer
(Principal Executive Officer)



Exhibit 31.2
CERTIFICATION OF CHIEF ACCOUNTING OFFICER PURSUANT

TO SECTION 302 OF THE SARBANES-OXLEY ACT OF 2002

I, Darshan Dahya, certify that:

1. I have reviewed this Quarterly Report on Form 10-Q of Greenlane Holdings, Inc.;

2. Based on my knowledge, this report does not contain any untrue statement of a material fact or omit to state a material fact necessary to make the statements made, in light of
the circumstances under which such statements were made, not misleading with respect to the period covered by this report;

3. Based on my knowledge, the financial statements, and other financial information included in this report, fairly present in all material respects the financial condition, results
of operations and cash flows of the registrant as of, and for, the periods presented in this report;

4. The registrant’s other certifying officer and I are responsible for establishing and maintaining disclosure controls and procedures (as defined in Exchange Act Rules 13a-15(e)
and 15d-15(e)) and internal control over financial reporting (as defined in Exchange Act Rules 13a-15(f) and 15d-15(f)) for the registrant and have:

a. Designed such disclosure controls and procedures, or caused such disclosure controls and procedures to be designed under our supervision, to ensure that material
information relating to the registrant, including its consolidated subsidiaries, is made known to us by others within those entities, particularly during the period in which
this report is being prepared;

b. Designed such internal control over financial reporting, or caused such control over financial reporting to be designed under our supervision, to provide reasonable
assurance regarding the reliability of financial reporting and the preparation of financial statements for external purposes in accordance with generally accepted
accounting principles;

c. Evaluated the effectiveness of the registrant’s disclosure controls and procedures and presented in this report our conclusions about the effectiveness of the disclosure
controls and procedures, as of the end of the period covered by this report based on such evaluation; and

d. Disclosed in this report any change in the registrant’s internal control over financial reporting that occurred during the registrant’s most recent fiscal quarter (the
registrant’s fourth fiscal quarter in the case of an annual report) that has materially affected, or is reasonably likely to materially affect, the registrant’s internal control
over financial reporting; and

5. The registrant’s other certifying officer and I have disclosed, based on our most recent evaluation of internal control over financial reporting, to the registrant’s auditors and
the audit committee of the registrant’s board of directors (or persons performing the equivalent functions):

a. All significant deficiencies and material weaknesses in the design or operation of internal control over financial reporting which are reasonably likely to adversely affect
the registrant’s ability to record, process, summarize and report financial information; and

b. Any fraud, whether or not material, that involves management or other employees who have a significant role in the registrant’s internal control over financial reporting.

Date: November 14, 2022 /s/ DARSHAN DAHYA
Darshan Dahya
Chief Accounting Officer 
(Principal Financial Officer)



Exhibit 32.1

CERTIFICATION PURSUANT TO
18 U.S.C. SECTION 1350,

AS ADOPTED PURSUANT TO
SECTION 906 OF THE SARBANES-OXLEY ACT OF 2002

In connection with the Quarterly Report of Greenlane Holdings, Inc. (the “Company”) on Form 10-Q for the quarterly period ended September 30, 2022, as filed with the
Securities and Exchange Commission on the date hereof (the “Report”), I, Nicholas Kovacevich, the Chief Executive Officer of the Company, and I, Darshan Dahya, the Chief
Accounting Officer of the Company, certify, to our knowledge, pursuant to 18 U.S.C. §1350, as adopted pursuant to Section 906 of the Sarbanes-Oxley Act of 2002, that:

1. the Report fully complies with the requirements of Section 13(a) or Section 15(d) of the Securities Exchange Act of 1934, as amended; and

2. the information contained in the Report fairly presents, in all material respects, the financial condition and results of operations of the Company.
Date: November 14, 2022 /s/ NICHOLAS KOVACEVICH

Nicholas Kovacevich
Chief Executive Officer
(Principal Executive Officer)

/s/ DARSHAN DAHYA
Darshan Dahya
Chief Accounting Officer
(Principal Financial Officer)


